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Current Topics. 


The right of a manufacturing corporation 
to refuse to sell its goods to any person or 
dealer desiring to obtain the same, was the 
important and interesting question passed 
upon by the New York Supreme Court, Ap- 
pellate Division, in the case of Locker v. The 
American Tobacco Company. Locker, a 
Brooklyn tobacco jobber, sued the corpora- 
tion for $100,000 damages for refusing to 
sell its goods to him. He was non-suited in 
the lower court, on the ground that his com- 
plaint did not state a valid cause of action, 
and he appealed to the Appellate Division, 
which court held with the lower one. It was 
declared that no corporation, no copartner- 
ship and no individual can be compelled to 
sell its products to anybody; no person or 
persons engaged in the manufacture of any 
commodity can be forced by law to sell at any 
price. In order to have had a good cause of 
action, it would have been necessary, says 
the court, for Locker to show that the Ameri- 
can Tobacco Company had a _ complete 
monopoly of the business and therefore was 
violating the Federal and State laws in re 
lation to trusts; or he would have been com- 
pelled to show that the company, not having 
a monopoly, had joined with all other simi- 
lar corporations in restraint of trade, and 
thus deprived him of any opportunity to pur- 
chase on a par with anybody else. The court 





held that there was no proof in the case that 
the American Tobacco Company was a 
monopoly as defined by law, and hence it was 
under no obligation to sell its products ex- 
cept to such customers as it might select. 


It is interesting, as well as refreshing, to 
read the comments of the English press on 
the great fine imposed upon the Standard Oil 
Company for alleged rebating contrary to 
law. For example, this from the London 
Chronicle: 

“Tt is the day of great trials and high damages, 
but we suppose that in no court in the history of 
time has there ever been such a fine imposed as in the 
judgment given in Chicago against the Standard Oil 
trust. A penalty of £5,858,000 is more like a war 
indemnity than a penalty in a civil trial. It is true 
that Judge Landis inflicted the maximum fine, and 
that the counts in trial came to nearly fifteen hun- 
dred. When we also remember that if all the charges 
were proceeded with, and similar verdicts obtained, 
the penalty would rise to something like £17,000,000, 
we can only gasp and repeat the commonplace about 
Americans doing things on a fine scale, from earth- 
quakes downward. With a series of trials like this 
a State might save its revenue and knock off taxation. 
It might supply old-age pensions out of the iniquities 
of its trusts.” 

As our English contemporary intimates, 
there are vast, illimitable possibilities in this 
corporation-baiting business. The one trou- 
ble with the whole matter is that the fines 
have not been all paid, and there is no telling 
when they will be, for the law’s delays will 
be invoked to the fullest extent by some of 
the ablest and shrewdest lawyers of the land. 
Meanwhile the poor old corporations keep on 
doing business at the old stands, and do not 
appear to -be losing any sleep or playing any 
fewer games of golf. 


The question has often been raised, what 
is a reasonable request of a street railroad 
conductor with respect to the changing of 
bills of comparatively large denomination in 
the payment of fares. The question came 
before the Tennessee Supreme Court in the 
ease of Knoxville Traction Co. v. Wilkeson, 
99 Southwestern Rep. 992. It was held 





that passengers about to board street cars who 
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have ‘only bills of large denomination must 
take care to have them changed before tender- 
ing payment for their car fare, and that a 
rule of a company fixing $5 as the limit on 
the amount of change it will undertake to 
furnish passengers was reasonable. 


In Caughlin v. Campbell, Dasell Banking 
Company, 89 Pacific Reporter, 253, the Colo- 
rado Supreme Court lays down the rule that 
an owner of a team is not negligent per se in 
leaving the team unattended on a public high- 
way and restrained only by a 56-pound 
weight attached to the horses’ bits. If some 
restraint is placed on horses left standing on 
a street, the question of negligence is for the 


jury. 





A spectator at an automobile race illegally 
conducted on a city street, who is injured by 
an automobile swerving in its course and 
leaving the street, is not precluded from re- 
covering for his injury because he knew the 
race was illegally conducted, according to the 
decision of New York Court of Appeals in 
‘Johnson v. City of New York, 78 Northeast- 
ern Reporter, 715; but the injured spectator 
cannot recover merely on the ground of the 
illegality of the contest. He, must prove 
negligence on the part of defendant. See 
Canlong v. Wedger, 156 Massachusetts, 462, 
31 Northeastern Reporter, 642, and Frost v. 
Josselyn, 180 Massachusetts, 389, 62 North- 
eastern Reporter, 469. 


The California Supreme Court, in the re- 
cent case of Boorberg v. Western Traction 
Company, 89 Pacific Reporter, 130, ex- 
presses its approval of the doctrine prevail- 
ing in many jurisdictions that where property 
insured is so situated that the risk on one 
item cannot be affected without affecting the 
risk on the other items, the policy must be 
regarded as entire; but where the property 
is so situated that the risk on each item is 
separate and distinct from the risk of the 
other items, so that what affects the risk on 
one item does not affect the risk on the others, 


A limited use of the Bible in the public 
schools is approved by the Texas Court of 
Civil Appeals in Church v. Bullock, 100 
Southwestern Reporter, 1025. It is there 
held that the constitutional guaranty of re 
ligious liberty is not violated by morning ex- 
ercises in the public schools consisting of the 
reading, without comment, of non-sectarian 
extracts from King James’ version of the 
Bible and by repeating the Lord’s Prayer 
and the singing of appropriate songs in which 
the pupils are invited but not required to 
join. Decisions from Kentucky, Kansas, 
Michigan, Iowa and Massachusetts are cited 
in support of the court’s holding. 


The right of a mother to have her child 
brought up by foster parents in her religious 
faith is considered to be true as a general 
proposition by the Supreme Judicial Court 
of Massachusetts in Puirton v. Jamrock, 80 
Northeastern Reporter, 802, but if the wishes 
of the mother with reference to the religious 
faith of the child cannot be carried into effect 
without sacrificing what the court deems to 
be for the welfare of the child, they must so 
far be disregarded, The court will not of it- 
self prefer one church to another, but will act 
without bias for the welfare of the child un- 
der the circumstances of each ease. 





2:03 


Lien of Keeper of Hotel. 
—_— 
PROPERTY BROUGHT BY GUEST, WHICH, UNKNOWN TO 
PROPRIETOR, BELONGED TO ANOTHER PERSON. 





New York Court oF APPEALS. 
Decided October 8, 1907. 





Horace WATERS & CoMPANY, appellant, v. CAROLINE 
B. GERARD, respondent. 





Appeal from a judgment of the Appellate Division 
of the Supreme Court, in the First Judicial District, 
rendered July 24, 1905, in favor of the defendant on 
the submission of a controversy pursuant to section 
1279 of the Code of Civil Procedure. The facts and 
the nature of the controversy are stated in the 
opinion. 

Frederick H. Sanborn, Noel B. Sanborn and George 
P. Sanborn, for appellant; Willard N. Baylis, for re- 





the policy must be regarded as severable. 
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CHASE, J.—In 1898 and 1899 the defendant was 
the lessee and proprietor of a hotel for public enter- 
tainment known as “ The Girard,” in the city of New 
York. On August 23, 1898, one Carlisle came casu- 
ally to said hotel as a guest, and so remained until 
March 15, 1899, inclusive. During said period she 
received food and lodging as a guest without any ex- 
press agreement as to the period of entertainment or 
amount to be paid therefor. On March 15, 1899, she 
owed to said defendant for accommodation, board, 
lodging and extras furnished at her request from day 
to day between August 23, 1898, and March 15, 1899, 
inclusive, the sum of $161.24, a part of which ac- 
crued on March 13 to 15, inclusive, 1899. 

On March 15, 1899, she took a lease of certain 
apartments in said hotel for one year from that day, 
which apartments she in part furnished, and there- 
upon occupied the same and continued in the occupa- 
tion thereof until June 25, 1899, taking her meals 
from time to time without agreement as to price in 
the restaurant of the defendant, in said hotel. On 
June 25, 1899, she left said hotel, owing to the de- 
fendant $330.85, of which amount $161.24 accrued 
on and prior to March 15, 1899, as stated, and the 
balance was due for rent under said lease and for 
food and incidentals’ furnished in the defendant’s 
restaurant between March 15 and June 25, 1899. The 
lease of said apartments contained a proviso that the 
defendant should have a lien on all of the effects and 
property brought into said hotel by said Carlisle for 
any indebtedness accrued or accruing to her. 

The plaintiff is a domestic corporation engaged in 
the manufacture and sale of pianos. On March 13, 
1899, the plaintiff delivered to said Carlisle at the 
defendant’s hotel a piano belonging to it under a 
conditional contract of sale, by the terms of which 
title thereto remained in the plaintiff until payment 
in full of the agreed price therefor, and in case of 
failure by said Carlisle to make any payment on said 
contract when due, that said contract should at once 
terminate and the plaintiff become entitled to the 
immediate possession of the piano. Said Carlisle 
never paid the full purchase price of said piano, and 
became in default under said contract on June 13, 
1899, and she then notified the plaintiff that she sur- 
rendered said’ instrument and requested the plaintiff 
to call and remove it. On July 26, 1899, the plaintiff 
attempted to remove the piano from said hotel, but 
the defendant refused to permit its removal, claiming 
a lien thereon as a hotel and boarding house keeper 
for the unpaid bills incurred by said Carlisle, and 
she has never since delivered the piano to the plain- 
tiff, but retains the possession thereof. 

On and after July 13, 1899, the plaintiff had the 
right to the possession of said piano, subject only to 
any rights that the defendant had by reason of the 
facts herein stated. The defendant did not know that 
said Carlisle was not the real owner of said piano, 











or that the plaintiff had or claimed any rights or 
ownership therein until the demand was made there- 
for as herein stated. The plaintiff seeks to recover 
possession of said piano. 

The parties agreed upon a statement of facts to be 
submitted to the court for the determination of their 
controversy, pursuant to section 1279 of the Code of 
Civil Procedure. The Appellate Division of the Su- 
preme Court directed judgment in favor of the de- 
fendant, dismissing the plaintiff’s complaint, and 
judgment has been entered thereon, from which judg- 
ment the appeal is taken to this court. 

In this State prior to 1897 the lien of an innkeeper 
rested wholly upon the common law. It was first de- 
clared by statute in the Lien Law (Laws of 1897, 
chap. 418, sec. 71), although the lien of an innkeeper 
was recognized in the act for the protection of board- 
ing house keepers (Laws of 1860, chap. 446), and 
the amendment thereto (Laws of 1876, chap. 319), 
the act relating to the surreptitious removal of bag- 
gage by a guest (Laws of 1867, chap. 677), the acts 
relating to the enforcement and foreclosure of an inn- 
keeper’s lien (Laws of 1869, chap. 738, Laws of 1879, 
chap. 530), the act extending the lien of an inn- 
keeper (Laws of 1894, chap. 253), and in the act 
granting a lien to lodging house keepers (Laws of 
1895, chap. 884). 

Section 71 of the Lien Law was amended by chap- 
ter 380 of the Laws of 1899, and as it read at the 
time of the submission of the controversy herein it 
provides as follows: “A keeper of a hotel, inn, 
boarding house or lodging house, except an emigrant 
lodging house, has a lien upon, while in possession, 
and may detain the baggage and other property 
brought upon their premises by a guest, boarder or 
lodger, for the proper charges due from him, on ac- 
count of his accommodation, board and lodging, and 
such extras as are furnished at his request. If the 

keeper of such hotel, inn, boarding or lodging house 
knew that the property so brought upon his premises 
was not, when brought, legally in possession of such 
guest, boarder or lodger, or had notice that such prop- 
erty was not then the property of such guest, boarder 
or lodger, a lien thereon does not exist.” 

The provision in the lease by the defendant to 
Carlisle, by which Carlisle gave to the defendant a 
lien on all the effects and property brought by her 
into the hotel for any indebtedness accrued’ or ac- 
cruing to the defendant, does not in any way affect 
the rights of the plaintiff herein, as it was in no way 
a party to it, and Carlisle could not, by contract with 
the defendant, transfer to it an interest in the prop- 
erty of a third person. 

Upon the facts submitted, the defendant, by the 
express terms of the statute in effect at the times 
mentioned, has a lien upon the piano for the entire 
amount of her claim. ’ 

The plaintiff, however, claims that the statute is 
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unconstitutional so far as it gives a lien on prop- 
erty of a person other than the guest. When the 
piano came into the possession of the defendant 
through lier guest a part of the unpaid account had 
accrued; a part accrued thereafter while Carlisle re- 
mained a transient guest in the defendant’s hotel, 
and the remaining part of the unpaid account ac- 
erued while Carlisle was the occupant of the apart- 
ments in the defendant’s hotel as a guest at an agreed 
price per year. If the defendant had a lien on the 
piano for any part of the account claimed by her, she 
was entitled to retain possession of it, and the 
plaintiff’s demand and claim for the possession of the 
piano cannot be sustained. 

It is only necessary to consider whether an inn- 
keeper has a lien on goods rightfully in the possession 
of a transient guest when such goods are the prop- 
erty of a third person. 

Two questions arise for our consideration: 

1. Did the common law of England, on and prior 
to the 19th day of April, 1775, give to an innkeeper 
a lien on goods owned by a third person in the right- 
ful possession of a guest for the value of his enter- 
tainment ? 

2. Apart from the question whether such lien was 
so given by the common law, is the act so far as it 
gives a lien upon the goods owned by a third person 
in the rightful possession of a guest a violation of our 
Constitution? 

. Americans claim the common law of Englond as 

their natural heritage and shield (Black’s Constitu- 
tional Law, 9). The universal principle (and the 
practice has conformed to it) has been that the com- 
mon law is our birthright and inheritance, and that 
our ancestors brought hither with them upon their 
emigration all of it which was applicable to their 
situation. The whole structure of our present juris- 
prudence stands upon the original foundation of the 
common law (1 Story on the Constitution, sec. 157). 
The Continental Congress in its declaration of rights 
asserted that “The respective colonies are entitled 
to the common law of England.” 

In the first Constitution of this State, adopted in 
1777, it is provided as follows: “ And this conven- 
tion doth further, in the name and by the authority 
of the good people of this State, ordain, determine 
and declare that such parts of the common law of 
England, and of the statute low of England and 
Great Britain, and of the acts of the Legislature of 
the colony of New York, as together did form the law 
of the said colony on the 19th day of April, in the 
year of our Lord one thousand seven hundred and 
seventy-five, shall be and continue the law of this 
State, subject to such alterations and provisions as 
the Legislature of this State shall, from time to time, 
make concerning the same. .” Section 35.) 


Substantially similar provisions were included in 





the second and third Constitution of this State, and 





in the Constitution of 1894 (article.1, section 16) it 
is provided as follows: “Such parts of the common 
law and of the acts of the Legislature of the colony 
of New York as together did form the law of the 
said colony on the nineteenth day of April, one thou- 
sand seven hundred and seventy-five which 
have not since expired, or been repealed or altered, 

shall be and continue the law of this State, 
subject to such alterations as the Legislature shall 
make concerning the same. But all such parts of the 
common law, and such of the said acts, or parts 
thereof, as are repugnant to this Constitution, are 
hereby abrogated.” 

The principles and rules of organized society found 
in the English common law, so far as applicable to 
our conditions, became and continue in force unless 
abrogated or modified by express constitutional or 
statutory enactments. 

Constitutions and statutes should be construed 
with reference to the doctrines of the common law. 
(Black’s Constitutional Law, 69; American and Eng- 
lish Encyclopedia of Law, 2d ed., vol. 6, p. 270; 8 
Cyc., 377, 383.) 

In construing the constitutional and statutory 
provisions, which provide that a person shall not be 
deprived of life, liberty or property without due pro- 
cess of law, it should not be held that there was an 
intention by convention or Legislation to forbid or 
in any way affect the right to any lien upon property 
which had been recognized and sustained by the com- 
mon law and thus by the law of the land. The writ- 
ers in encyclopedias and text-books with singular 
unanimity have asserted that an innkeeper has a lien 
at common law upon all goods in the rightful posses- 
sion of his guest for the value of the guest’s enter- 
tainment. From many of them we quote: 

The American and English Encyclopedia of Law (2d 
ed., vol. 16, p. 548) says: “ Corresponding to the ex- 
traordinary liabilities which the law imposes on inn- 
keepers is the extraordinary privilege of a lien on the 
effects of guests for the amount of the reasonable 
charges for the guest’s entertainment. Tt is 
essential to the existence of the lien that the goods 
on which it is claimed should have been brought to 
the inn by a person coming in the charactér of a 
guest, but it is not essential that the guest should in 
all cases be the owner of the goods.” 

The Encycloperia of the Laws of England (vol. 6, 
p. 497) says: “He (an innkeeper) is entitled to a 
general lien upon all goods brought Ly the guest to 
the inn for the board and lodging of the guest and his 
servants and the keep of his horses.” 

The Cyclopedia of Law and Procedure (vol. 22, p. 
1090) says: “ Where a guest brings to an inn goods 
ostensibly his the lien of the innkeeper attaches te 
the goods although they were in fact the goods of a 
third person.” 

In Beale on Innkeepers and Hotels (sec. 261, p. 
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182) the language just quoted from the Cyclopedia 
of Law and Procedure is repeated. 

In Wait’s Law and Practice (5th ed., vol. 1, 655) 
it is said: “The law gives to any innkeeper a lien 
whether the goods are the property of the traveler or 
the property of third parties from whom it has been 
hired, or even fraudulently taken or stolen, if the 
innkeeper has no notice of the wrong and acts hon- 
estly.” 

In Parsons on Contracts (7th ed., vol. 2, p. 156) 
it is said: “An innkeeper has a lien on the prop- 
erty of the guest (not on his person) for the price 
of his entertainment, even if he be an infant. And 
he has this lien on goods brought to him by a guest, 
although they belong to another person.” 

In Overton on the Law of Liens (sec. 123, p. 150) 
it is said: “If property, goods, horses or the like 
are brought by a guest to an inn at which he ob- 
tains accommodations and leaves the property in cus- 
tody of the innkeeper it seems the lien will attach 
thereto whether it belong to a guest or to a third 
person for whom the guest is bailee, or, indeed, even 
if it had been stolen by the guest. For the innkeeper 
is bound to receive and entertain the guest, and when 
unaccompanied by any suspicions would not be justi- 
fied in inquiring into the title to the property de- 
livered by the guest to his possession. Possession is 
prima facie evidence of ownership.” In Edwards on 
the Law of Bailments (3d ed., sec. 474, p. 363) it 
is said: “The relation of innkeeper and guest being 
established, the lien covers the goods, baggage and 
property of the guest and all such things as the guest 
brings with him; it extends to whatever the guest 
brings and the innkeeper receives; it is not limited 
to property of the guests or to things of material or 
intrinsic value. The innkeeper is bound 
to receive the guest and cannot stop to investigate 
his title to the property he brings with him, and it 
may be added he is also liable for the safekeeping of 
the goods, though they may be the property of a third 
person.” 

In Jones on Liens (2d ed., sec. 499, p. 303, vol. 1) 
it is said: “Thus it has become the settled law with 
reference to this lien that there is no distinction be- 
tween the goods of a guest and those of a third per- 
son brought by a guest and in good faith received by 
the innkeeper as the property of the guest. The inn- 
keeper cannot investigate the title of property 
brought by his guests, and is bound, unless there is 
something to excite suspicion, to receive not only his 
guest, but his horse or other property brought by 
him as belonging to him, because it is in his posses- 
sion.” And in section 501, page 304, it is said: “It 
is now settled, however, that the lien is not limited 
to such things as a guest ordinarily takes with him. 
An innkeeper who receives a piano in his character 
as innkeeper, believing it to be the property of his 
guest, is entitled to a lien upon it for his guest’s 








board and lodging, although in fact the piano is the 
property of another person who had consigned it to 
the guest to sell on commission.” 

In Schouler on Bailments and Carriers (3d ed., sec. 
326, p. 327) it is said: “The law grants him (the 
innkeeper) as security for unpaid charges a lien upon 
all movable property which the guest may have 
brought with him to the house and placed in the legal 
custody of the innkeeper as bailee. Even where the 
thing belonged to a third person and the guest him- 
self had only a bailee’s right therein or was an agent 
for the owner, the innkeeper’s lien will attach pro- 
vided only he received the property on the faith of 
the innkeeping relation. And the innkeeper’s knowl- 
edge that the guest did not own the goods does not 
affect the ca8e unless he knew that the possession 
was wrongful. An innkeeper’s rightful lien 
ought fairly to be coextensive with his liability for 
all such property of other persons.” 

In Story on Bailments (9th ed., sec. 476, p. 446) 
it is said: “It has been said that the horse of a 
guest can be detained only for his own meals, and 
not for the meals and expenses of the guest. The rea- 
son is said to be that cliattels are in the custody of 
the law for the debt which arises from the thing itself 
and not for any other debt due from the same party, 
for the law is open to all such debts and doth not 
admit private persons to make reprisal. This may be 
correct as to all debts than the debt contracted by the 
party as a guest, but there seems reason to doubt 
whether the lien of an innkeeper does not extend 
to all the goods which a guest has at an inn for all 
his expenses there. The general rule seems in favor 
of such a lien whether any expense has been incurred 
on the particular goods or not. The cases cited to 
support the opposite doctrine do not seem to justify 
it.” 

In Monchieff on Liability of Innkeepers (pages 55 
to 56) it is said: “ An innkeeper has a lien for the 
reckoning of his guest upon all those goods for which 
he as innkeeper becomes liable. His lien is coex- 
tensive with his liability, neither wider nor narrower. 

: This lien will endure even as against a third 
party being the real owner, provided that the inn- 
keeper when he undertook the custody of the goods 
did not know that they did not belong to his 
guest.” ; 

In Cowen’s Treatise (6th ed., vol. 1, page 359) it 
is said: “His (an innkeeper’s) lien for the keeping 
of the horse or other property of his guest is valid as 
against the true owner, although the guest did not 
own it, and even when he stole it if it was received 
and kept without knowledge of the facts.” 

In Wharton’s Law of Innkeepers (page 118) it is 
said: “The innkeeper has, therefore, a lien upon all 
goods brought by a guest. He is not bound 
to inquire whether his guest is the owner of goods he 
brings with him to the inn, but only whether he 
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comes:as a guest, but he is bound to receive the goods 
whatever their nature, provided he has sufficient ac- 
commodation, and has therefore, a lien upon such 
goods which cannot be defeated even by the true 
owner.” 

In a note to Calyes’ Case (1 Smith’s Leading 
Cases, 9th ed., page 259) it is said: “ By the com- 
mon law an innkeeper has a lien upon all the goods 
of the guest brought to the inn for board and lodging 
furnished by him to the guest at the request of the 
latter. And this is so although the goods may not be 
the property of the guest but belong to some third 
person, provided the innkeeper is not aware that the 
goods are not the property of the guest.” 

The appellant admits that the courts of this State 
and of England, and the text-book wfiters, without 
material exception, hold that an innkeeper has at 
common law the right to retain all of the goods 
brought by a guest to the possession of the inn- 
keeper as security for the payment of his charges 
for the accommodation of the guest, and that it is 
not necessary for the innkeeper to make inquiry as to 
the ownership of the goods so brought by a guest 
into his possession; but he asserts that this is the 
modern rule, and not the rule of the common law of 
England prior to 1775. He claims that the modern 
rule was first asserted in England in 1856 (Snead v. 
Watkins, 1 C. B., N. S. 267), and in this country 
in 1864 (Jones v. Morrill, 42 Barb. 623). 

A brief general reference to the common law will 


’ aid in considering how we are to determine what a 


particular rule of such common law was at a given 
time. The common law of England is of great an- 
tiquity. It consists of rules established by custom. 
These rules, affected as they were in their inception 
by the views, habits and necessities of the different 
peoples which mingled in the early history of the 
Britons, were principally retained in memory and 
handed down from person to person and from gene- 
ration to generation until by custom they became the 
unwritten law of the realm. Some of these rules are 
stated in the earliest codes prepared by the Saxon 
law givers, and some are stated in subsequent re- 
ported decisions in contested cases. The printed re- 
ports of cases decided for many years subsequent to 
the discontinuance of the Year Books were prepared 
by unofficial reporters and consisted of such cases as 
were selected by them for that purpose, and the same 
case was sometimes reported by more than one per- 
son, and many of the cases so reported were contra- 
dictory and unsatisfactory. It is obvious that where 
a particular custom was not stated in the report of a 
decision in a contested case or where the custom in 
such case was not stated by the writings of men 
learned in the law it rested wholly in memory or a 
generally recognized tradition. The digests and even 
the treatises on legal subjects then, as now, followed 
principally along the lines of the reported decisions, 





and it is not even in recent years an uncommon thing 
to discover that a custom or principle of law of com- 
mon knowledge has never been stated in a reported 
ease. Where recognized printed reports of the Eng- 
lish courts prior to 1775 show that the common law 
on any particular subject was by such case estab- 
lished and determined as therein stated such reports 
are the best and highest evidence of such common 
law. Where the rules of the common law relating to 
a matter under consideration are not expressly stated 
in the reported cases of the English courts prior to 
1775, the statement of the courts of this country and 
of England subsequent to that time, especially when 
they do not purport to modify the common law, are 
not only entitled to careful consideration, but to 
great weight in determining the common-law rule 
prior to 1775. An unreserved statement by a court 
as to the common-law rule will, in the absence of 
other authority, be assumed to be based upon custom 
and the unwritten law long ontedating such time. 

Our courts have frequently asserted that at com- 
mon law an innkeeper has a lien upon the goods of 
his guest although such goods are the property of a 
third person. (Jones v. Morrill, supra; Betts v. 
Salisbury, 12 Abb. L. J. 337; Grinnell v. Cook, 3 Hill, 
485; Ingallsbee v. Wood, 36 Barb. 452; Briggs v. 
Toad, 28 Mise. Rep. 208; Wilkins v. Earle, 3 Robt. 
368; S. C. 44 N. Y. 172; Smith v. Keyes, 2 T. & C. 
650; Hulett v. Swift, 33 N. Y. 571; Peet v. McGraw, 
25 Wend. 653.) 

The common-law rule in England and its ancient 
origin is stated by Lord Escher, Master of the Rolls, 
in Robbins v. Grey, 2 Queen’s Bench, 501, as follows: 

“T have no doubt about this case. I protest 
against being asked, upon some new discovery as to 
the law of innkeeper’s lien, to disturb a well-known 
and very large business carried on in this country 
for centuries. The duties, liabilities and rights of 
innkeepers with respect to goods brought to inns by 
guests are founded not upon bailment, or pledge, or 
contract, but upon the custom of the realm with re- 
gard to innkeepers. Theeir rights and liabilities are 
dependent upon that and that alone; they do not come 
under any other head of law. What is the liability 
of an innkeeper in this respect? If a traveler comes 
to an inn with goods which are his luggage—I do not 
say his personal luggage, but his luggage—the inn- 
keeper by the law of the land is bound to take him 
and his luggage in. The innkeeper cannot discrimi- 
nate and say that he will take in the traveler but not 
his luggage. If the traveler brought something excep- 
tional which is not luggage—such as a tiger or a 
package of dynamite—the innkeeper might refuse to’ 
take it in; but the custom of the realm is that unless 
there is some reason to the contrary in the excep- 
tional character of the things brought he must take 
in the traveler and his goods. He has not to inquire 
whether the goods are the property of the person who 
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brings them or some other person. If he does so in- 
quire, the traveler may refuse to tell him, and may 
say, ‘What business is that of yours? I bring the 
goods here as my luggage, and I insist upon your 
taking them in,’ and then the innkeeper is bound by 
law to take them in, or he may say: ‘They are not 
my property, but I bring them here as my luggage 
and I insist upon your taking them in.’ . Then 
the innkeeper’s liability is not that of bailee or 
pledgee of goods; he is bound to keep them safely. 
It signifies not, so far as that obligation is concerned, 
if they are stolen by burglars or by servants of the 
inn, or by anothér guest, he is liable for not keeping 
them safely unless they are lost by the fault of the 
traveler himself. That is a tremendous liability; it 
is a liability fixed upon the innkeeper by the fact 
that he has taken the goods in, and by law he has a 
lien upon them for the expense of keeping them as 
well as for the cost of the food and entertainment of 
the traveler. By law that lien can be enforced not 
only as against the person who has brought the goods 
to the inn, but against the real and true owner of 
them. That has been the law for two or three hun: 
dred years, but to-day some expressions used by 
judges and some questions (immaterial as it seems 
to me) which have been left to juries are relied on to 
establish that if the innkeeper knows that the goods 
are not the goods of the person who brings them to 
the inn he may refuse to take them in, or if he does 
take them in he has no lien upon them. . Now, 
is there any decided case in which it has been held 
that, although they have been brought to an inn as 
the luggage of the traveler and received as such by 
the innkeeper, he has no lien upon them if he knows 
that they are not the goods of the traveler? There is 
not one such case to be found in the books. 

If we were to accede to the argument for the appel- 
lants we should be making a new law, and our deci- 
sion would produce in very many cases great confu- 
sion and hardship. I am of opinion that an inn- 
keeper is bound to take in goods with which a person 
who comes to the inn is travelling as his goods, un- 
less they are of an exceptional character; that the 
innkeeper’s lien attaches, and that the question of 
whose property they are, or of the innkeeper’s 
knowledge as to whose property they are, is imma- 
terial.” 

It is assumed by counsel that there were but four 
cases (and we have found no more) reported from 
the English courts prior to 1775 involving the right 
of an innkeeper to retain, until his charges were paid, 
the property of a third person in the possession of 
his guest. These cases are Skipwith v. the 
Innkeeper (1 Bulst. 170, 1612) ; Robinson v. Walter 
(3 Bulstrode, 269; Popham, 127; 1 Rolle Rep. 449, 
1617); Stirt v. Drungold (1617) and Yorke v. 
Grenaugh (1 Salkeld, 388; 2 Lord Raymond, 866, 
1703). 








Each of the cases so reported is a claim of lien for 
the keep of a horse which had been brought to the 
innkeeper by one not the owner thereof. In the first 
case it does not clearly appear that the person who 
brought the horse to the inn was personally a guest 
of the innkeeper. The chief justice being absent, the 
other members of the court were evenly divided upon 
the question as to whether the innkeeper could retain 
the horse until he be paid and satisfied for his meat. 
The lien was asserted for the reason, and two of the 
judges held, “ that the innkeeper here is not bound 
to take knowledge of the true owner of this horse 
thus left to stand in his inn at hay by another.” 

In the second case the claim of lien is wholly for 
the keep of the horse against which the lien is 
claimed. The horse had been left with the innkeeper 
for half a year, and it was resolved by the court 
“that the defendant’s plea was good, for the inn- 
keeper was compellable to keep the horse and not 
bound at his peril to take notice of the owner of the 
horse. And by the custom of Lond. if a horse be 
brought to a common inn, where he hath (as it is 
commonly said) eaten out his head, it is lawful for 
the innkeeper to sell him, and there is a 
difference where the law compels a man to do a thing 
and where not.” 

In one of the reports it appears that one of the 
judges, in addition to holding that the innkeeper was 
entitled to a lien because he was compelled to receive 
the horse, also said that “ the owner would have had 
to find meat for his horse, and for that reason it is 
right he should satisfy it now to the innkeeper, for 
he will not be to a greater charge than he must 
have been if he himself had fed him.” 

In the third case a horse, saddle, bridle and saddle 
cloth were brought to the inn. The innkeeper 
claimed a lien on the horse for its keep, which claim 
was sustained. The report further says: “ But some 
question was made whether he might retain the sad- 
dle, bridle and cloth as well as the horse.” 

And in the fourth case the lien was sustained upon 
the ground that the innkeeper was bound to receive 
and entertain guests and therefore might detain the 
goods of guests till payment. 

The question as to an innkeeper’s general lien 
upon all the goods and property in the possession of 
his guest was not litigated and is not determined in 
either of said four cases. The decision in each of 
said cases is principally important at this time be- 
cause of the reasons given for sustaining the lien. 
We have seen that while in each of the four cases 
the lien could have been sustained as a special and 
particular lien, it was also and principally sustained 
because of the fact that an innkeeper is compelled 
to receive a guest and his goods and is not required 
to make inquiries as to the true owner of the goods 
so in the possession of his guest, and that because 
he is so bound to receive the guest and his goods he 
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is allowed a lien for his reasonable charges in con- 
nection therewith. In the early decisions there is 
some confusion as to whether an innkeeper had a 
general lien for his charges on the goods brought by 
a guest to the inn or whether the lien was solely upon 
the particular property benefited or preserved. The 
special or particular lien as distinguished from a 
general lien is based upon the benefit derived by the 
owner of the particular property in having it im- 
proved or preserved, as in the case of a disabled or 
derelict ship at sea, in which case salvage is allowed. 
Where the lien is based upon the fact that the per- 
son or property has been benefited or preserved by 
the innkeeper in furnishing accommodation and food 
therefor the ownership of the property is immaterial. 
The lien extends only to the property benefited or 
preserved, even if it is brought to the inn by the 
owner. Little if any claim on which to base a par- 
ticular lien could be made against inanimate objects. 
Such a lien would not answer the demands of public 
policy in the case of an innkeeper and his guest. 
The liability of an innkeeper at common law as a 
bailee is not questioned. Public policy required that 
an innkeeper should receive as guests all travelers 
applying to him for accommodation, together with 
the luggage and property in their possession. The 
innkeeper became responsible for the personal safety 
of the guest and an insurer. of the luggage and per- 
sonal property in his possession against all loss and 
damage not occasioned by the act of God, the public 
enemy or the negligence of the guest himself. From 
a time prior to 1775 the general lien of an inn- 
keeper upon the goods owned by the guest has been 
conceded, and it is not now disputed by the appel- 
lant. The reason for the generol lien is as applic- 
able against the property of third persons in the pos- 
session of the guest as against the property of the 
guest himself. Because the innkeeper was compelled 
to receive the traveler and accept the extraordinary 
liability, which extends not only to the luggage and 
personal property owned by the traveler but to the 
luggage and personal property in his possession, al- 
though owned by another, it was necessary to give to 
the innkeeper a compensatory_lien for his charges to 
make the maintenance of inns desirable. The extra- 
ordinary liability and the lien are concurrent and go 
hand in hand, and together make up the rule founded 
on public policy. 

The four old cases especially called to our atten- 
tion recognize the reason for the rule and to that ex- 
tent justify the claim that such lien was given even 
against the property of third persons prior to 1775. 
In no one of the cases reported since 1775, either in 
this State or in England, where an alleged lien by an 
innkeeper against the goods of a third person has 
been sustained, has it been suggested that the court 
was thereby extending the common law as it existed 





in England prior to 1775. In each case the lien .is 


sustained upon the common law as it existed at the 
time the decision was made, which rule could not then 
have existed except by reason of a custom which had 
continued for such a period of time that the memory 
of man runneth not to the contrary. The statutory 
rule adopted by this State in 1897 does not, in our 
judgment, extend the rule so far as it relates to the 
property of a third person in the lawful possession of 
a guest beyond the rule of the common law as it ex- 
isted prior to 1775. 


The reason for the rigorous rule of the common 
law is well stated in Crapo v. Rockwell, 48 Misc. 
Rep. 1. Although the conditions which existed when 
the rule was established at common law have mate- 
rially changed, the same considerations of public 
policy justify the maintenance of the rule at the 
present time. So our courts have held from time to 
time. Thus in Hulett v. Swift, 33 N. Y. 571, referring 
to the responsibility of an innkeeper for the safe- 
keeping of property committed to his custody by a 
guest, this court says: “This custom, like that in 
the kindred case of the common carrier, had its ori- 
gin in considerations of public policy. ... . The 
safeguards of which the law gave assurance to the 
wayfarer were akin to those which invested each 
English home with the legal security of a castle. 

The considerations of public policy in which 
the rule had its origin forbid any relaxation of its 
rigor. The growth of commerce and in- 
creased facilities of communication have so multiplied 
the class for whose security it was designed that its 
abrogation would be the removal of a safeguard 
against fraud in which almost every citizen has an 
immediate interest. The traveler is entitled 
to claim entire safety for his goods as against the 
landlord who fixes his own measure of compensation 
and holds the property in pledge for the payment of 
his charges against the owner. The rule is 
a salutary one and should be steadily and firmly up- 
held, subject to the statutory regulations for the pro- 
tention of hotel proprietors from fraud and negli- 
gence on the part of their guests.” (See Wilkins v. 
Earle, 44 N. Y. 172.) 


In Briggs v. Todd, 28 Mise. Rep. 210, it is said: 
“In the mammoth hotel of to-day, with its number- 
less rooms, its army of servants, its incessant 
stream of arriving and departing transients, the 
property of the guest is at the mercy of many peo- 
ple. His own room is necessarily accessible to a num- 
ber of the employees of the hotel, where fraud or ne- 
glect may subject him to loss. He cannot prevent 
the injury and after he has suffered it he is power- 
less to detect or prove guilt, The stranger disappears 
and the servants protest ignorance and innocence. 
. + « Considerations of public policy which, in the 
interest of commercial prosperity and social welfare, 
require that intercourse in and between cities and 
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towns be full, free and secure, preserve and reaffirm 
the wisdom of the ancient rule.” 

In Adams v. New Jersey Steamboat Co., 151 N. Y. 
163, this court sustained a recovery against the 
steamboat company for loss by a passenger of his 
personal effects, applying the rule of the common 
law as to liability between the plaintiff and the de- 
fendant.in that case, and said: “No good reason is 
apparent for relaxing the rigid rule of the common 
law which applies as between innkeeper and guest 
since the same considerations of public policy apply 
to both relations.” 

The right which an innkeeper has to require pay- 
ment in advance for the accommodation of a guest in 
view of the uncertain length of time that the guest 
may stay at the inn and the uncertainty in regard 
to what may be required by the guest in the way of 
accommodation from day to day is insufficient as a 
practical means of protection to the innkeeper. Un- 
less the innkeeper’s lien extends to all the luggage 
and goods which the guest brings to the inn, and for 
which the innkeeper becomes responsible as an in- 
surer, an opportunity is afforded by which great 
fraud might be perpetrated upon the innkeeper 
through a relative or other person claiming the 
ownership of the luggage and goods in the possession 
of the guest. So long as public policy requires that 
an innkeeper be held to the extraordinary and severe 
responsibility prescribed by the common law, the 
same considerations of public policy require that the 
rule of the common law be retained in its entirety 
and that the innkeeper have a lien upon the luggage 
and goods in the possession of the guest for payment 
of his reasonable charges. All property is held sub- 
ject to such general regulations as are necessary to 
the common good and the public welfare. 

The courts have sustained a statute authorizing 
the seizure and sale of any goods or chattels in the 
possession of a tax debtor. (Hersee v. Porter, 100 
N. Y. 403.) In that case this court said: “ For the 
purpose of collecting the tax the actual ownership in 
contemplation of the statute follows the actual pos- 
session.” 

Distress for rent until abolished by statute (chap. 
374, Laws of 1846), was permitted even against the 
rroperty of a stranger found on the demised prem- 
$ Jes, 

The owner of real property who rents or permits 
it to be occupied by a tenant for the sale of intoxi- 
cating liquors may be subjected by statute to a per- 
sonal liability to one injured in person or property 
by or in consequence of the intoxication of any per- 
son who obtained the liquor producing the intoxica- 
tion (even lawfully) in whole or in part on such 
real property. (Bertholf v. O’Reilly, 74 N. Y. 509.) 

A law subjecting the logs of one owner in a log 
boom to a lien for fees due a surveyor general for sur- 
veying and scaling all the logs in the boom, including 











those of other owners, is valid. 
Co. v. Mullen, 176 U. S. 126.) 

This court is not now concerned in the provisions 
of the act in question, except as herein stated. We 
have seen that the act does not extend the rule be- 
yond that established at common law or beyond the 
requirements of public policy, and the statute in so 
far as we have stated is therefore constitutional. 

The judgment of the Appellate Division should be 
sustained, with costs. 

CULLEN, Ch. J.; Gray, O’BRIEN, VANN, WERNER 
and WILLARD BARTLETT, JJ., concur. 

Judgment affirmed. 
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Statute Against Conspiracy to Prevent Exer- 
cise of Lawful Calling. 





RIGHT OF PROPRIETOR OF THEATRE TO DETERMINE 
Wuo SHALL BE ADMITTED. 





New York Court oF APPEALS. 
Decided October 1, 1907. ° 





THE PEOPLE OF THE STATE oF New YorRK ex rel. 
CHARLES BURNHAM, respondent, v. WILLIAM J. 
Fiynn, Warden of the City Prison, and JOSEPH 
Poot, City Magistrate, appellants. 





Appeal from an order of the Appellate Division, 
First Department, reversing an order of the Special 
Term which dismissed the writ of habeas corpus and 
remanded relator to the custody of the warden of the 
city prison. The writ was reinstated and relator 
released. ° 

Wm. Travers Jerome, district attorney (James W. 
Osborne of counsel) for appellants; Herman Aaron, 
for respondent. 

Epwarp T. BartLett, J.—Complaint was made to 
a magistrate in the city of New York charging rela- 
tor, Charles Burnham, with violating section 168, 
subdivision 5, of the Penal Code, which reads as fol- 
lows: “Sec. 168. Conspiracy Defined—If two or 
more persons conspire, either 5. To prevent 
another from exercising a lawful trade or calling, or 
doing any other lawful act, by force, threats, intimi- 
dation or by interfering or threatening to interfere 
with tools, implements or property belonging to or 
used by another, or with the use or employment 
thereof. Each of them is guilty of a misde- 
meanor.” 

After examination before the magistrate the rela- 
tor, Burnham, was taken into custody by virtue of a 
commitment then issued. Thereupon he sued out a 
writ of habeas corpus. After a hearing the Special 
Term made an order dismissing the writ and remand- 
ing the relator to custody. The Appellate Division 
reversed this order, reinstated the writ and dis- 
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charged the relator. From the latter order this ap- 
peal was taken by the defendants. 

The petition for the writ alleged, among other 
facts, the following: That the relator, Charles Burn- 
ham, is a theatrical manager, and particularly man- 
ager of the theatre known as Wallack’s Theatre, situ- 
ated at Thirtieth street and Broadway, in the city of 
New York; that the cause gf imprisonment of peti- 
tioner is that he was and is a member of an associa- 
tion of theatre managers having for its general ob- 
ject the promotion of the interests and welfare of the 
theatrical industry, in which the members of said as- 
sociation are interested; that while a number of the 
members of the association were holding a meeting 
the petitioner called attention of the members to cer- 
tain scurrilous, libelous and malicious attacks made 
by one James S. Metcalfe upon some of the members 
of the association affecting their personal integrity 
and holding their religion up to ridicule; that peti- 
tioner at such meeting, or immediately after formal 
adjournment, presented and read to the members a 
written statement, as follows: “The attention of this 
association ig called to the following matter: A cer- 
tain writer on a certain periodical has for the past 
ten years persistently and without just cause libeled 
in its columns a large portion of our theatregoers and 
attacked the personal integrity of members of this 
association. Its continued malicious, vile and un- 
justifiable attacks upon those of the Jewish faith are 
unwarranted, and as it may affect our business inter- 
ests should receive attention from all managers. For 
their so-called criticism on plays or business methods 
we make no mention—that does not concern us and 
is without our province—but when they persistently 
and for no discernible just cause (but a personal feel- 
ing, perhaps) make a butt of one’s religion—be his 
faith what it may—then some action should be taken 
to give the members of this association so assailed its 
vote of confidence and support and to take necessary 
steps to prevent our business interests being injured.” 

It further appears in the petition that no resolu- 
tion was passed at the meeting where this statement 
was read, but that thereafter said Metcalfe was, by 
the purely voluntary action of individuals controlling 
their own theatres, in several instances excluded from 
such theatres, not including, however, the theatre con- 
trolled by the petitioner, and that thereupon the 
magistrate issued his mandate herein ordering the ar- 
rest of the petitioner. The petition proceeds with 
certain formal allegations and prayed that the writ of 
habeas corpus might issue to the end that after hear- 
ing relator be discharged from custody. 

The return of the writ is exceedingly brief and for- 
mal, and the relator duly traversed the same. A 
hearing was had before the magistrate; the con- 
trolling facts are undisputed. It was proved that the 
relator did appear at this gathering of theatre man- 
agers and read the statement, after formal adjourn- 





ment, to which reference has already been made, and 
that later certain informal discussion and _proceed- 
ings took place, when the managers separated. It also 
appears that some time thereafter said James S. 
Metcalfe, although provided with tickets of admis- 
sion, was, without undue violence, prevented from en- 
tering some nine theatres in the city of New York, 
many or all of which were managed or controlled by 
a member or members of the so-called “ Theatre Man- 
agers Association.” 

On this general state of facts, Metcalfe, acting as 
complainant, charged the relator, Burnham, with a 
violation of section 168, subdivision 5, of the Penal 
Code, in that he had sought to prevent complainant 
from exercising his lawful trade or calling as a dra- 
matic critic, which he had followed for many years. 
The city magistrate found the relator guilty as 
charged and committed him to the custody of the 
warden of the city prison. 

We agree with the conclusion reached by the 
learned Appellate Division. In the view we entertain 
of the case as presented to the city magistrate it is 
unnecessary to construe the section of the Penal Code 
upon which the proceeding is founded. It is pro- 
vided that the object of the relator, Burnham, and 
the other theatre managers associated with him, was 
not to attack or rebuke Metcalfe in the legitimate ex- 
ercise of his calling as a dramatic critic. The state- 
ment presented by the relator at the meeting of the 
theatre managers avers, referring to certain alleged 
libelous articles appearing in the periodical for which 
Metcalfe wrote, as follows: “For their so-called 
criticism on plays or business methods we make no 
mention—that does not concern us and is without our 
province—but when they persistently and for no dis- 
cernible just cause (but a personal feeling, perhaps) 
make a butt of one’s religion—be his faith what it 
may—then some action should be taken to give the © 
members of this association so assailed its vote of 
confidence and support, and to take necessary steps 
to prevent our business interests being injured.” 

We have here a clear and uncontradicted avowal 
of the motive that led the managers to exclude Met- 
calfe from their respective theatres. It was not an 
attack upon his right to exercise his calling as a 
dramatic critic, but an effort on the part of the man- 
agers to protect themselves from public articles re- 
tlecting on their personal integrity and a protest 
against unjustifiable attacks upon their patrons and 
members of the Jewish faith. It would be quite out 
of place, owing to its character, to quote from an ar- 
ticle (Exhibit A) written, signed and admitted by 
Metcalfe as genuine, and introduced in evidence by 
the relator, which is, to speak with moderation, an 
unexampled illustration of race bitterness and hatred. 
A dramatic critic indulging in such intemperate lan- 


guage may reasonably expect to arouse unpleasant 
antagonisms. 
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The remaining question in the case is whether the 
proprietor of a theatre has the right to decide who 
shall be admitted to witness the plays he sees fit to 
produce in the absence of any express statute con- 
trolling his action. At this late day the question can- 
not be considered as open in this State. There are a 
number of cases arising out of the purchase of thea- 
tre tickets from speculators on the sidewalk after no- 
tification by the proprietor that the same will not be 
honored at the door. (Collister v. Hayman, 183 N. 
Y. 250; S. C., 71 App. Div. 316; Purcell v. Daly, 19 
Abb. N. C. 303.) These cases illustrate the absolute 
control that the proprietor of a theatre exercises over 
the house and the audience. He derives from the 
State no authority to carry on his business, and may 
conduct the same precisely as any other private citi- 
zen may transact his own affairs. 

In Burton v. Scherpf, 83 Mass. 133, it was held 
that the sale of a ticket of admission to a concert is 
only a revocable license to the purchaser to enter the 
building in which it is given, and to attend the per- 
formance, and if revoked before the performance has 
commenced and before he has taken the seat to which 
the ticket entitled him and he remains therein after 
notiee of the revocation and refuses to depart upon 
request, he becomes a trespasser and may be removed 
by the use of force necessary for the purpose, and his 
only remedy therefor is by action upon the contract. 

The holder of a ticket which entitles him to a seat 
at a given time in a place of amusement, being re- 
fused admission, is entitled to recover the amount 
paid for the ticket, and, undoubtedly, such necessary 
expenses as were incurred in order to attend the per- 
formance. 

The case of Commercial Telegram Co. v. Smith, 47 
Hun, 494, involves a kindred principle. It was an 
action brought to restrain the defendants, the presi- 
dent of the New York Stock Exchange and others, 
from interfering with the plaintiff in collecting upon 
the floor of the exchange the quotations of dealings 
in stocks and distributing the same to its customers. 
Certain correspondence.had passed between the par- 
ties, and resulted in what was afterwards held by the 
court as a mere negotiation, which did not amount to 
a binding contract, permitting the plaintiff to carry 
on its business upon the floor of the exchange. The 
plaintiff, misconceiving the force and effect of this 
correspondence, went on and made large expenditures 
in the preparation of its wires and instruments for 
the purpose of carrying on its business upon the floor 
of the exchange, all of which would be entirely use- 
less if it was denied the privilege for which applica- 
tion had been made. It was also urged that, even as- 
suming the correspondence did not sustain a contract, 
nevertheless, considerations of public policy would 
uphold the claim of the plaintiff. The learned Gen- 
eral Term, in the First Department (Van Brunt, P. 
J., writing the opinion), said as to this point: “The 





claim that the Stock Exchange has no right to ex- 
clude the Commercial Telegram Company from the 
floor upon the ground of public policy evidently pro- 
ceeds upon an entirely erroneous theory. The ex- 
change is a private association; it has the right to 
admit to its floor whom it pleases; it obtains noth- 
ing from the State except that protection which the 
law affords to every citizen; it has sought no special 
privilege and obtained no special powers. It is there- 
fore just as much the master of its own business and 
of the method of conducting the same as any private 
individual within the State. It may make public the 
transactions which occur within its wails or it may 
refuse all information in respect thereto. No matter 
which course is pursued, so long as it violates no. 
law, it has a right to conduct its business as it 
pleases.” This language is particularly apposite to 
the case at bar. ; 

We are of opinion that the relator and his asso- 
ciates in the Theatre Managers’ Association acted in 
the exercise of their strict legal rights. 

The order of the Appellate Division appealed from 
should be affirmed, with costs. 

CULLEN, Ch. J.; O’BRreN, HAtcntr, VANN, Hiscock 
and CHASE. JJ., concur. 

Order affirmed. 





;03: 
Considerations for a Sixteenth Amendment. 


NEw York, September 12, 1907. 
To the President: 

Sir.—The proposed substitution of Federal power 
over railroad corporations for the present divided con- 
trol has received unwonted support from recent 
events. Both economic and legal experiences have 
contributed towards this result. They ‘have produced 
the growing conviction in favor of some measure of 
extended Federal control. If that measure be incor- 
porated in the form of a constitutional amendment, 
security and finality may both be attained. The rea- 
sons for this conclusion are briefly submitted. 

The existing legal conditions affecting this ques- 
tion are intolerable. The general government is the 
appointed guardian of the fundamental right of prop- 
erty over every foot of our territory. By the lan- 
guage of the Fourteenth Amendment, the States are 
in this respect definitely subordinated to the United 
States. The Federal government, in all its depart- 
ments, is equally controlled by a similar limitation 
of its own powers. It must observe, in its own ac- 
tion, the same restriction which it is entitled to en- 
force against State action. It might. be inferred that 
an institute of government so deeply imbedded in 
every branch of public law could not be readily nulli- 
fied. ‘ 

But the contrary position has been demonstrated, 
and, strange to say, it has been rendered possible by 





364 





THE ALBANY LAW JOURNAL. 








a weakness in the Constitution itself. The channels 
through which the Federal government must exercise 
its authority for the protection of proprietary rights 
are the courts of the nation. As the judicial power 
originally stood, any party interested could institute 
suit in the Supreme Court against a State of the 
Union, to restrain it from enforcement of legislation 
tainted with Federal illegality. This process would 
at once have operated upon all the officials and agents 
of the State, excluding resistance direct or indirect. 
Under this system, the provisions of the Fourteenth 
Amendment could have been promptly and continu- 
ously enforced. While the Eleventh Amendment does 
not prevent some form of partial and ultimate relief 
for these legislative and executive injuries to prop- 
erty, it is plain from recent occurrences that it ren- 
ders this Federal power inefficient, and subjects par- 
ties to irrecoverable losses. It has become apparent 
that the State authority over the corpus of property 
involves a practical negation of the Federal power 
over its own subject-matter. By invoking this author- 
ity, State officials, some of whom may now be immune 
from Federal process, have deprived litigants of their 
proper measure of relief in the Federal courts. And 
what is more repugnant, States are under present 
conditions invited to interpose their authority over 
property, by legislation calculated to render nuga- 
tory its right to Federal protection. In the absence 
of some change in this legal situation, the recent spec- 
tacles can be indefinitely repeated, in reference to 
any form of Federal legislation based on the power 
to compel due process, and indeed against any judi- 
cial mandate of the United States bearing on the 
subject. To this extent our governmental fabric has 
been denationalized by the Eleventh Amendment, and 
by this dislocation of the authority of the United 
States, it is prevented from exercising in an orderly 
and effective way the powers which it now nominally 
' possesses. While this immunity of the States con- 
tinues, some alternative investiture of Federal power 
is due the effectiveness of the general government, 
and the protection of its citizens. The inclusion of 
the common law power over railroads that are en- 
gaged in both interstate and State commerce seems 
to be the natural and effective remedy. 

The economic reasons are also cogent in favor of 
an accession of Federal power over the great trans- 
portation systems, The country is familiar with the 
difficulties in adjusting the action of Federal and 
State commerce commissions. They involve the prob- 
lem of harmonizing the major Federal interest and 
the very minor State interest in the traffic of the 
great lines of railroad. As the States cannot par- 
ticipate in the legal control of the interstate business 
of these lines, the situation seems to present a phase 
analogous to that suggested by Madison’s proposition 
in the constitutional convention—“ that the general 
government be invested with powers of incorporation 





where States are incompetent.” Practical changes in 
commerce have led directly to this modification of 
the related governmental powers. At the time of 
the adoption of the Constitution, the “commerce 
among the several States” merely touched the cir- 
cumference of the States—by the landing of vessels 
at coastwise or riparian points. The penetration and 
commingling of external and internal commerce is a 
product of the railroad. These new physical condi- 
tions have produced the anomaly of a double action 
of legal powers upon business which is essentially a 
unit. Our transportation system is very much in the 
position which our political system would have occu- 
pied had Calhoun’s proposition prevailed, for a con- 
stitutional amendment dividing the executive power 
of the nation, providing for two Presidents. Some 
measure is needed to relieve the business of transpor- 
tation from the confusing and injurious dominance 
of two or more economic executives. 

From these familiar conditions let us pass to a 
study of the appropriate remedy. It should be said 
that the adaptation of industries to changes in their 
legal conditions is sufficiently onerous under a unified 
government. But under our system, with its distribu- 
tion of powers among several authorities, the adjust- 
ment of commercial affairs to such changes is natur- 
ally more difficult. Throughout our history, any 
novel and weighty exercise of power by the Federal 
government has suggested the inquiry concerning its 
possession of such power. As these doubts related 
mainly to political questions, they were generally 
resolved by the force of public opinion in favor of 
the potency of the national government. The familiar 
instances of the Louisiana purchase, and the em- 
bargo laws will be readily recalled. This class of 
questions, though constitutional, are extra-judicial— 
they have been incorporated into the domain of his- 
tory by legislative action alone. 

The action of government upon the economic af- 
fairs of the nation involves different considerations. 
In respect to them, public authorities do not move 
over a field wholly their own, and the warrant for 
every act is promptly and continuously challenged 
Until recently, the tariff legislation has been the 
sole tangent of the general government with the busi- 
ness affairs of the country. But for the first time 
in our history, our economic system is now required 
to adapt itself to the plenary assertion of Federal 
power over public utilities. While the administra- 
tion has concluded that the institution, or control, of 
certain corporate organizations is necessary to the 
efficient discharge of the functions of the general 
government, it is understood that the election has 
not yet been made betweeh congressional enactments 
and constitutional amendment, for the attainment of 
these results. 

Would legislation alone furnish an adequate solu- 
tion? The radical objections to legislation are its 
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successive and uncertain character. Necessarily it 
must proceed piecemeal and its effects will, there- 
Zore, be prolonged and irregular. In reference to its 
unstable and aleatory nature, the history of our 
jurisprudence must be the guide. Without pragmatic 
anticipation, it may be said that our juridical his- 
tory indicates a large modicum of doubt whether the 
Federal legislature, acting under its present man- 
dates, is competent to execute the plan. This im- 
pression is confirmed by the differing views expressed 
by the most prominent jurists among the strongest 
supporters of the administration. Enactments fol- 
lowed by litigation and a period of doubtful legality 
would constitute an unnecessary trial. Experience 
suggests that the straining of the Constitution by 
divided or retracting courts is such a potent cause 
of public disfavor, that it would have been sounder 
statesmanship to have passed amendments; as in the 
case of legalizing tender of government currency. 
Even judicial decisions bearing upon the organic law, 
and having a quasi-political phase, are not always 
deemed binding events by co-ordinate departments of 
the government, as our history for 70 years will show. 
Such legislation, to be followed by annulment in the 
courts, would be a severe test of business endurance. 
Referring to legislative action alone, it will be re- 
membered that statutes are subject to facile repeal. 
In any of these events, the Federal surveillance of 
commerce will have received a serious blow, at the 
purgatorial expense of this commercial country. 
Even the contention that legislation, as a substi- 
tute, would render the proposed amendment unneces- 
sary is not conclusive against its adoption. Most of 
the existing amendments have been incorporated in 
face of the objection that they were not necessary. 
It was contended that they were already comprised in 
the inherent limitations of the Federal government, 
as in the case of the Ten Addenda; or were suffi- 
ciently covered by the exercise of other faculties, as 
in the instance of the abolition of slavery under the 
war powers. It does not involve a paradox to assert 
that limitations on the power of the Federal govern- 
ment contained in the inhibitory clauses of the origi- 
nal amendments would to-day be implied by the Su- 
preme Court, in the light of its views already ex- 
pressed. However that may be, the emphatic and 
repeated declarations of retention of rights, and 
reservation of powers, contained in those provisions, 
have augmented the need of amendments, whose pas- 
sage might have been avoided before the existence of 
such express glossaries on the Constitution. Without 
pursuing this phase in the working of the amendatory 
power to several of the post-bellum amendments, it 
may be affirmed that the practice of the American 
people has been to embody in their fundamental law 
substantial and practical changes in their govern- 
mental affairs, though it was plausibly and even 








of the Constitution would dispense with formal 
amendments, <A fortiori would this rule apply when 
the proposed legislation is not only subject to seri- 
ous doubt concerning its legality, but when it is in- 
voked under some potentiality whose application is 
novel though the power may be latent. In short, the 
country has decided the question of inserting new 
provisions in the Constitution upon independent 
grounds, not circumscribed by discussions as to their 
legal necessity or non-necessity. It has rather pro- 
ceeded upon the ground of the inherent importance 
of the subject matter in its public bearing—whether 
it was safer and better for the nation’s interest that 
the practical innovation should be made the subject 
of a constitutional provision, 

The Constitution is not a law for the sentiments of 
the nation. While the ascertainment of the period 
and circumstances rendering an amendment to the 
Constitution wise and practicable certainly involves 
the most careful discrimination, the new dispensa- 
tion under which corporate activities are hereafter to 
operate seems to present such a juncture. One postu- 
late of relief is all-sufficient in favor of the constitu- 
tional method—the necessity for stability, if not 
finality, in basic conditions affecting business. 

What are the civic tests for ascertaining whether 
a governmental institute should be legislated into ex- 
istence, or should be rooted in the Constitution? It 
must be agreed that the predicate for changes in or- 
ganic laws should generally be the advancement of 
some principle of right government. In a Federal 
system, like our Union, the constituent act must like- 
wise be concerned with the adjustment of powers be- 
tween the general and State authorities—with the 
machinery of successful administration. The direct 
operation of these two public authorities upon the 
same individuals renders this latter element pecu- 
liarly prominent in our country. Indeed publicists 
opine that the change from the Confederation to the 
Union was only administrative in character—from a 
government by requisition to one by taxation. Thus 
it may come to pass that the development of harmo- 
nious and effective administration becomes an essen- 
tial, entitled to lodgment in the organic law. The 
public relations to corporate affairs under our dual 
system, are now in that condition. 

But a more profound cause underlies the demand 
for strengthening Federal institutions. The tenure 
of property itself, under the ultimate guardianship 
of the United States, has been impugned. This as- 
sault involves a far more deep-seated principle than 
any regulation of commerce. The latter is merely the 
occasion for this attack and it may assume any other 
guise. But the Federal protectorate of property is 
the real subject of obstruction and impairment. Cer- 
tainly the maintenance of this supreme conservative 
element of the general government involves a princi- 
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If the exigency exists requiring the adaptation of 
the Constitution to new demands, there is no inherent 
reason for reluctance in resorting to this remedy. 
An unwarranted feeling has developed that our Fed- 
eral system is essentially rigid, and should not be 
conformed to changes in the body politic. When the 
traditional course of opinion in reference to amend- 
ments to the Constitution is examined, it will be 
found, on the contrary, to reflect the pliable nature 
of our government. The contemporaries of the mem- 
bers of the convention were not averse to changes in 
the organic law. More proposed amendments were 
considered by Congress between 1791 and 1812 than 
have been the subject of parliamentary discussion 
since that time; and more of such propositions might 
wisely have been adopted, as subsequent events have 
proven. 

The history and framework of the section provid- 
ing for amendments show that it was not designed 
as the most formidable obstacle to changes in the 
Constitution. As the draft of this provision stood, 
down to a late period in the proceedings of the con- 
vention, it required the initiative of two-thirds of the 
State Legislatures as the condition precedent of any 
amendatory proceeding. At the instance of Hamilton 
and Madison, the initial action of Congress was sub- 
stituted—“ as an easier mode of introducing amend- 
ments.” But this congressional power was at first 
to be limited to the calling of a national convention. 
Roger Sherman then suggested a modification of the 
congressional power, enabling Congress to propose 
amendments directly to the Legislatures, but adop- 
tion to follow only on their unanimous consent. In 
lieu of this stringent requirement and to facilitate 
amendments, the convention finally agreed on the 
subsisting provision, yielding to confirmation by three- 
fourths of the legislative bodies. On the motion of 
Madison, and further to facilitate the exercise of this 
power, alternative initiatives were vested in the 
States and in Congress, and alternative forms of ap- 
proval were provided. It is therefore perceptible that 
the spirit of the fathers was by no means antagonis- 
tic in principle to organie changes, but on the con- 
trary they displayed a progressive disposition towards 
the open door of amendment, with due regard to rea- 
sonable conservatism. 

In the 118 years of our constitutional history, 
about the same number of proposed amendments have 
been the subject of congressional discussion, But 
nearly all of these propositions related to changes in 
the purely political powers of the general govern- 
ment, or of its departments; of which a large num- 
ber concerned the executive office. The suggested 
amendments affecting the economic powers have been 
exceedingly few. The principal propositions author- 
ized the appropriation of moneys for the building of 
roads and canals; or attacked the United States 


bank, by denying to Congress any power “ to incor- 





porate, or power to set up a commercial monopoly.” 
Unless the due process clause of the Fourteenth 
Amendment be considered economic in its operation 
upon property rights, no progress has been made in 
our entire history towards the assimilation in the 
Constitution of radical changes in the conduct of 
business. It may be said that the occasion for such 
action had not been fully apparent until the recent 
development of the public interest in corporate af- 
fairs. 

At the same time the baneful effects of the failure 
to utilize the amendatory power are illustrated by 
the future efforts to establish a government banking 
system. In the constitutional convention it was pro- 
posed to confer the integral power on the general gov- 
ernment to create corporations, but this proposition 
was subsequently dropped. After the lapse of a few 
years, a constitutional amendment was sought in Con- 
gress for a special authority to incorporate govern- 
ment banks, but was not pushed to a conclusion. The 
failure of these efforts contributed to the maintenance 
of the inefficient State systems of banking, as shown 
by the executive refusal to accept the judicial opinion 
on the subject. If the occasion had not long after- 
wards occurred to utilize the war power for the es- 
tablishment of our national banking system, we 
would probably still be subjected to the combined 
burden of local currency, and treasury hoarding. It 
would extend this paper inordinately to detail the 
objects of public policy which should properly have 
been incorporated in the Constitution, according to 
subsequent opinion. 

If a constitutional amendment be accepted as the 
more appropriate and safer remedy, its scope and pur- 
view are to be considered. There cannot be any 
foundation in the nature of our Federal system for 
drawing under its control the purely local utilities, 
whether they be municipal railways, or State domes- 
tic industries of production or manufacture. On the 
other hand, the very large proportion of interstate 
business transacted by the main railway systems of 
the country presents a practical side to the adoption 
of Federal control for the entirety of their affairs. 
No less important is the ridding of these enterprises 
from the multiplicity of domination to which they 
are now subjected. Even the slight experience of du- 
plicated national and local commissions, affecting the 
same property, indicates the burdensome nature of 
several mastérships, and their detriment to the ser- 
vice of the public. As a tentative embodiment of a 
corrective for these conditions, this verbiage may be 
available: 

“ Congress shall have power to incorporate, and to 
require the incorporation, of all joint stock organiza- 
tions engaged in both interstate and State commerce.” 

Under this amendment all interstate enterprises 
would remain subject to State control. But the unity 





of Federal control over interstate companies would 
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not be any longer sacrificed to the slight percentage 
of local. subject matter now dovetailed into the body 
of Federal railroad traffic. And the ethical relations 
of officials, so closely intermingled with administra- 
tive duties, will become subject to the single control 
of the Federal courts. The political and the economic 
sides of the subject would both be covered. The main- 
tenance of respect for Federal public bodies and the 
freedom of their orders from the actual dominance of 
any other power would be secured. The efficient ac- 
tion of the Interstate Commission in_ its relations+ 
with State officials would be substituted for the pres- 
ent divided but overlapping control. 

is the solution through two-thirds of both Houses, 
and three-fourths of the State Legislatures practic- 
able? Unless this congressional proportion be ob- 
tainable it should be said that no sufficient represen- 
tative opinion exists to justify the pursuit of this or- 
ganic policy even by statute. If the most advanced 
assertion of Federal power since the civil war cannot 
find this support among the Representatives, or a like 
support sufficient in the Senate to make a treaty, it 
should be laid aside until the country calls more 
loudly for it. But the records of recent sessions in- 
dicate that it would receive the required congres- 
sional suffrages. 

The historical and political precedents justify the 
belief that such a congressional proposition would re- 
ceive the approval of three-fourths of the State Legis- 
latures, or conventions. The modifications of State 
power effected by constitutional amendment demon- 
strate that the States hae not shown any disinclina- 
tion to place new fields of action under Federal do- 
minion. Provisions of the Fourteenth Amendment 
furnish a notable illustration. The attribution to the 
general government of the protection of property from 
deprivative State action has reposed in the Federal 


judiciary a large increase in the quantum of its power. }. 


But that authority was readily conferred by three- 
fourths of all the State Legislatures, without the 
necessity for including those south of the Potomac 
and the Ohio. Indeed the largest number of proposed 
amendments considered by Congress have emanated 
from State Legislatures. All existing amendments 
have been adopted by the States with practical una- 
nimity. Those which have been rejected, we will now 
agree, were properly rejected; such as a fixed nu- 
merical basis of representation, and fixed pay of mem- 
bers. 

If we are to judge by the numerous changes which 
the States have effected in their own Constitutions, 
they would not be averse, as a matter of principle, 
to welcome amendments in the Federal instrument. 
In fact the provision in many State Constitutions for 
the submission at fixed periods of the question of re- 
vision rather indicates a chronic state of civic trans- 
formation, and an open mind for such organic adap- 





tations. That no fixed periods for revision are named 


in the Federal Constitution renders vigorous initia- 
tive, to meet changed conditions, still more incum- 
bent upon those Federal authorities that are charged 
with participation in the power of amendment con- 
ferred. 

If there be any States that may at first be inclined 
from local prejudices to withhold their ratification 
from the proposed amendment, strenuous reasons will 
counterbalance this inclination. There is not a busi- 
ness advantage which they may seek by legislation in 
reference to interstate railroads which they cannot 
obtain under the powers of Federal commissions. 
Moreover, the effort to continue the unjust variety 
of governance of a single line of railroad by several 
authorities, attempting to create and act upon dif- 
ferent segments of traffic, may result in loss of eco- 
nomic power really valuable to the States. The coun- 
try has felt the indignity offered to the national 
courts, resulting in their compulsory surrender of 
jurisdiction. Upon these questions it will be remem- 
bered that the States are counted numerically, not 
as in the electoral colleg-—Nevada is equal to 
Georgia. 

Since the Civil War has settled the fundamental 
nature of our Federal Union, much of the former 
reluctance to adapt the Constitution to progressive 
requirements has become obsolete—it is not attended 
with the dread of assault upon some local institution. 
This readier acceptance of beneficial changes is re- 
flected in the popular saying that the Constitution 
was made for the people, not the people for the Con- 
stitution. Objection extends to the attribution of 
forced and unnatural meanings to the Constitution; 
not to the thorough and reassuring method of action 
through the great body of the public opinion of the 
nation, after the application of all the assigned pro- 
cesses to assure mature reflection. 

The constitutional antagonism to constitutional 
amendments leads sometimes to curious contradic- 
tions. In opposing the Fourteenth Amendment, Mr. 
Chase said: “ Nothing is gained sufficiently import- 
ant, and unattainable by legislation, to warrant our 
friends in overloading the ship with amendment 
freight.” But when the due process clause was pre- 
sented to the Supreme Court, as a protection against 
invidious State action, the chief justice stood with 
the minority in favor of its most extended applica- 
tion. By that time its operation had shown its util- 
ity, and the judicial ballot did not go far enough to 
satisfy the most distinguished opponent of the amend- 
ment. 

From the broadest standpoint, the amendatory 
method seems unquestionably desirable. The legal 
conditions under which business affected with public 
uses is to be hereafter conducted are being to a great 
extent moulded anew. The next step in order is to 
make these conditions harmonious, so as to cause the 
slightest weight of incidental burden. By imbedding 
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the proposed policy in the fundamental law, its stead- 
iness and permanency are reasonably assured. 

On the other hand the injurious effects of recur- 
rent legislation upon a subject of this nature are fa- 
milarly known. As we are a legal-minded nation, 
statutes bearing on this subject necessarily meet with 
constitutional limitations, or with those construc- 
tions of the Constitution entertained by the conserva- 
tive force of the American bench’and bar. The coun- 
try will thus be involved in doubt, disputes, and un- 
settlement concerning material affairs whose prime 
requisite is stability. Nothing like this situation in 
its bearing on industry has been known since we 
struggled under the burdens of irredeemable currency. 

As the Constitution is an incarnation of compro- 
mises, some proposal akin to the foregoing should 
prove acceptable. It distributes the subjects of eco- 
nomic action by the nation and the States in a natural 
and practical manner—not extending the Federal 
power to local enterprises, or domestic industries. 
It harmonizes our legal and industrial systems. 
Moreover, the method suggested is susceptible of the 
speediest application. It may be consummated with- 
out the intervals required for changes in our repre- 
sentative bodies. When the subject matter is re- 
duced to an ordinance fully and finally expressing the 
will of the country in its fundamental form, a single 
governmental control may proceed in a normal way, 
and the development of the country will adapt itself 
for further progress. 

Very respectfully, 
Epwarp L. ANDREWS. 





:0: 
Cupid at the Court of New Erin. 


It was Cupid’s day at the little court on the ave- 
nue, and one and all eagerly awaited the calling of 
the court calendar. The case of Delia Rafferty 
against Patrick Flynn was on the list ready for trial, 
and both sides promised a bitter contest and spicy 
testimony. The clerk called the case, and much to 
the disappointment of the audience, Lawyer Barney 
Gilligan announced that Patrick Flynn agreed to be 
defaulted, and that he wished to be heard only on the 
assessment of damages. Lawyer Tim O’Rourke read 
the pleadings, and told the court in a simple way of 
the sufferings of the plaintiff, and the loss of sleep 
caused by the love vibrations of her heart. 

“ How old is the plaintiff?” asked Judge Houlihan 
of Lawyer O’Rourke. 

“Y’r honor,” answered Lawyer Tim, “ the plaintiff 
in this case is thirty-five years of age, and the de- 
fendant has been twice a widower.” 

“T suppose she has told you the truth. You know 
the wimmin folk are giving to exaggeration in every- 
thing except in the matter of age,” was the reply 
of his honor. 





“ As long as the case is to be defaulted, I will rule 
the love letters inadmissible,” answered Judge Hou- 
lihan, to the great disappointment of the audience. 

“The plaintiff in this action,” began Judge Houli- 
han, in summing up, “admits to an age iv thirty- 
five years, an is consequently beyant that period iv 
life whin she will tear under the wing. Whin you 
see a woman forty-five years of age thry to look like 
twenty-two it reminds you of ould canned goods wid 
new labels. Whin this defindant began coortin the 
plaintiff he was an oasis in her Sahara iv love. That 
is, he was the last bid at her love auction. Wimmin 
folks are peculiar about marriage. They start out 
whin they are young, an wont consider any one un- 
less he has a position aqual to the President of Har- 
vard College, an they ind up by taking a waiter or a 
barber. There is a toime in a woman’s life whin she 
wonders who she will have, and there is also a toime 
whin she wonders who will have her. Iv coorse a 
woman should git good damages for breech iv 
promise, providin her heart has not been ‘to let,’ an 
is not so punctured as to nade a new tire. In the 
latter case I should consider her calloused like a 
gizzard, and assiss the damages as normal. The up- 
to-date American girl has a fence built around her- 
self called a ‘chaperon,’ and on the fence is painted 
the following sign, ‘ Peddlers and beggars keep out.’ 

“Marriages were made in Heaven, but timpers 
were manufactured by ould Nick. The average girl 
in love paints an ideal husband, which type she gets 
from some chape, wishy-washy melodrama, where 
chocolate bon-bons are peddled out between the acts, 
an she wakes up an gets wrecked on the shores in 
the real. After a feller gets the shake from his best 
girl, he looks like a stripped Christmas tree. Whin 
a boy gits a snow-ball for the first time he can 
neither ate nor slape; he has to go to the druggist’s 
an buy salve fer his lame heart and slaping powders 
fer his racked nerves. The second toime he can ate 
but no slape, and the third toime he can both ate 
and slape. 

“* Marriage,’ says Dr. Johnson, ‘is the folly iv a 
wise man, an the wisdom iv a fool.’ By the same 
token if the doctor was living to-day he would de- 
clare that nine-tenths of the world are dodging de- 
fault warrants from insane asylums. The line that 
separates jaynious from insanity is a very thin and 
shadowy one, and every one has to experience love 
spasms at some period in their lives. Matrimony 
knocks all the sentiment out of a feller; before mar- 
riage he talks about Dante wid all the culture iv his 
college days, an after marriage all he can talk intel- 
ligently upon is the price of eggs. Long courtships 
are dangerous to the fair sex, because they give a 
feller an opporchoonity for the second think, the 
philosopher’s think. The defindant has been married 
twice; his first marriage taught him romance, the 
second, humility, and the third would have made 
him a philosopher. The defindant being twice a 
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widower, an in consequence iv that fact the insur- 
ance companies would shut down insuring his wives. 
I shall consider that fact as damages in the nature 
iv equitable recoupment, an my finding in this case 
shall be, judgmint for the plaintiff in the sum of 
two hundred dollars.” 
JosePH M. Suttivan, LL. B., 
of the Boston (Mass.) Bar. 





70: 
“Uniformity of Legislation.” 


(Paper read before the Mississippi Bar Association 
at its Annual Convention, Vicksburg, Miss., May 9, 
1907, by W. O. Hart, of the New Orleans Bar.) 


When the great divorce congress, which met in 
Washington in February, 1906, adopted the follow- 
ing as its first resolution: “It is the sense of the 
congress that no Federal divorce law is feasible, and 
that all efforts to secure the passage of a constitu- 
tional amendment—a necessary prerequisite—would 
be futile,” the members thereof were of the unani- 
mous opinion that uniformity of legislation could 
only be had through State action. 

In adopting this resolution they took a strong 
stand against the movement which from time to 
time arises in this country to ask Congress to do 
everything. 

The 45 States of this great Union each has its 
place in our system of government, and each has its 
duty to perform; and as, under the Constitution, 
“the citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several 
States,” it should be the duty of each State so to 
frame its laws on general subjects common to the 
people of every State, so as to make them uniform, 
and that thereby the citizen of each State may, in 
the common, ordinary business concerns of every-day 
life, know what his rights are in every other State. 
It is the duty of every lawyer not only to help his 
clients whose interests are confided to him, to the 
best of his ability, but he has a higher duty to per- 
form, a duty to the State, and that duty is to assist, 
as far as may be, in making the laws as simple as 
possible, so that all may understand them and all 
be placed on an equal footing thereunder. Every law- 
yer who loves his grand profession does all he can to 
keep his clients out of litigation in particular cases, 
and no lawyer worthy of the name would fail to do 
that which in a general way prevents or diminishes 
litigation. 

The work of the Commissioners on Uniform State 
Laws is a work which particularly appeals to the 
lawyer, who, above all other things, should strive 
for certainty in the law. There have been 16 con- 
ferences of the commissioners, the last at St. Paul 
in August, 1906. The seventeenth conference will be 





held in Portland, Maine, in August, 1907. Thirty- 
four States, two Territories and the District of Co- 
lumbia have delegates accredited to the conference, 
though, I regret to say, that the delegates from sev- 
eral of the States have never appeared, and among 
the absentees are the delegates from this State. 
From. my own State, commissioners were not ap- 
pointed until 1903, but we have been represented 
since then at every conference. On two occasions all 
the members attended; at another time, two; at an- 
other, one. 

The greatest work of the conference was the prepa- 
ration and submission to the States of the Negotia- 
ble Instruments Law. This law was first adopted in 
the State of New York in 1897, and it has now 
been adopted by 28 States, one Territory, and by 
Congress for the District of Columbia, and it is the 
hope of the conference that at an early date it will 
be adopted in Mississippi and all the other States. 
It is a remarkable fact that, though the idea of the 
Negotiable Instruments Law was first suggested by 
the Alabama Bar Association, that State has not 
yet adopted it, and for the first time last year, 
through the efforts of the present Speaker, that 
State was represented in the conference. It re- 
quired six years of effort in Louisiana to have the 
law passed. Our Legislature meets biannually, and 
on the first two occasions the law passed the Senate 
without difficulty, but failed in the House. In 1904 
the chairman of our Commissioners on Uniform State 
Laws, Hon. Thomas J. Kernan, was the floor leader 
in the House, and through his efforts the bill easily 
passed that body; but this time opposition was en- 
countered in the Senate, though finally the bill was 
passed, and promptly approved by the Governor. Pre- 
vious to the passage of this law, our courts were 
constantly having before them cases involving nego- 
tiable instruments, but there has not been a single 
case since the passage of the law. Its provisions are 
so clear and precise that any intelligent man may 
easily understand them and follow the law without 
difficulty. As most of the business of the world is 
now done by means of negotiable instruments, uni- 
formity in the law governing them is of the utmost 
importance, and to the lawyer of large practice, 
with clients scattered throughout the country, it is 
an indispensable help. How much more satisfactory 
is it to a lawyer, who is called upon by a client to 
know his rights as the holder of a piece of negotiable 
paper, which is made in another State, payable in a 
third, and where the parties reside, perhaps, in other 
States, to be able to turn to the Negotiable Instru- 
ments Law and answer the question immediately; 
but, if any of the States with which the paper is 
connected have not adopted the Negotiable Instru- 
ments Law, then the lawyer, before he may safely 
advise his client, must communicate with some law- 
yer in the State whose laws he is required to advise 
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about. Strange as it may appear, opposition to the 
passage of the law has been met with in many com- 
mercial States, such, for instance, as Maine, Indiana 
and Illinois, though on what theory the opposition 
rests it is hard to conceive. While I desire above all 
things to see the Negotiable Instruments Law the 
law of this entire country. I cannot subscribe to the 
suggestion of the president of the conference in his 
last annual address: 

“Let Congress adopt our Negotiable Instruments 
Law as the law governing negotiable instruments 
arising in the Federal courts or arising under inter- 
state commerce.” 

While I deny the power of Congress to pass any 
such law, that is a matter of little consequence, be- 
cause that question will take care of itself when the 
effort is made; but I do decry the basis of the sug- 
gestion made by our worthy president, which is that 
Congress can cure all our ills. Before I finish this 
paper I shall have something further to say on this 
subject and of the Federal courts, and refer to it 
now only because it seems in logical order so to do. 

To proceed with the work of the conference. At 
the last session two laws were finally adopted for 
presentation to the States for passage, one making 
uniform the law of sales of personal property, and 
the other making uniform the law of warehouse re- 
ceipts. 

I shall not discuss the first named, but, as to the 
other, consider it second in importance only to the 
Negotiable Instruments Law. Dealing in warehouse 
receipts is, as we all know, growing larger every day, 
and to the States like yours (Mississippi) and mine 
(Louisiana), where our wealth is in agricultural 
products, the warehouse is as necessary to the reali- 
zation of that wealth almost as the ground from 
which the wealth springs. The very moment that the 
law becomes certain and uniform as to warehouse re- 
ceipts, that moment is an added value given to agri- 
cultural products. With the elements of risk elim- 
inated or reduced to a minimum, higher prices will 
be paid than otherwise, and when a banker, no mat- 
ter where he resides, may deal with a warehouse re- 
ceipt, no matter where the warehouse is. with almost 
absolute certainty of the law, dealing will increase, 
there will be more competition, and prices will ad- 
vance. The quantity of agricultural products raised 
and sold in the South and West is so great that al- 
most the smallest fraction of increase in price brings 
enormous wealth, and that increase in price is sure 
to come with that confidence which certainty of 
rights and obligations brings. I await with impa- 


tience the next session of our Legislature, so that I 
may bring before it, I hope with the assistance of 
our entire bar and commercial community, this 
Negotiable Warehouse Receipts Law, and I shall 
work with my best efforts to secure fits passage; and 
I hope that in Mississippi and other States the samé 





efforts will be made, and all be successful. There 
are no radical changes from the general law in this 
warehouse receipts bill, nor were there any in the 
negotiable instruments bill. The draughtsmen of 
each bill took the law as interpretent where there 
was no conflict, and, where there was a conflict, fol- 
lowed the weight of authority, unless same seemed 
opposed to the best principles of substantive law. 
As we all know, a great part of the law on any 
given subject is jurisprudence, and the best juris- 
prudence has been enacted into positive statute in 
these two bills. 

Two other important laws were presented at the 
last conference, and will be discussed at the next— 
a bill to make uniform the law of bills of lading, 
and a bill to make uniform.the law of partnership. 
Bills of lading, while, of course, not as extensively 
dealt in as warehouse receipts, are yet so important 
an article of commerce as to cause all who are inter- 
ested in certainty of law to favor a uniform law. 
In our own State the law as it now exists, and as 
interpreted by the courts on both these subjects, is 
far from satisfactory, and my reading and inter- 
course with lawyers and business men throughout the 
country satisfies me that the condition of affairs in 
other States is about the same. 


At the conference in 1903 Professor Ames, Dean 
of the Harvard Law School, volunteered to prepare, 
in course of time, a uniform law of partnership, and 
at the conference of 1905 he made his first report, 
and showed in a few words the great diversity of 
the Jaws relating to partnerships in this country. I 
doubt if there are two States where the laws are 
similar; their wording may be alike, where there is 
any statute law on the subject, but the construction 
of same by the courts, or the interpretation of the 
common law as applied to partnerships, is nowhere 
alike. In such a chaotic state did the learned pro- 
fessor find the law that he announced to the confer- 
ence that he would not undertake to prepare the 
uniform law, unless it was the sense of the confer- 
ence that what he described as the mercantile idea 
of a partnership, as opposed to the legal idea, should 
be followed in the uniform law. This idea is given 
in Bouvier as follows: 

“That a partnership is an entity, distinct from 
the partners, is the view of the business world 
everywhere, and such is the state of the law where 
the civil law is in force. In our law (meaning, of 
course, States which follow the common law) the 
partnership has not been clearly recognized as an 
entity. In an action at law, at least, the partners 
alone are recognized as parties at interest, yet even 
at law certain doctrines are explained only by recog- 
nizing the firm as an entity. The courts of equity 
show more recognition of the true character of a 
partnership; but even in equity this has not been 
made clear until recently. There is now, however, 2 
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strong disposition on the part of the courts to recog- 
nize the mercantile doctrine.” 

A student of the law, or a lawyer just beginning 
practice, when confronted with this description of a 
partnership, would certainly conclude that what he 
thought was a very simple matter was really of the 
greatest uncertainty. Louisiana, whose system of 
laws we lawyers of Louisiana believe the greatest 
and best the world has ever seen, has adopted as 
part of its civil law the mercantile idea of the part- 
nership, for with us “a partnership is; in contem- 
plation of law, a moral and civil being, distinct 
from the persons who compose it, and having pecu- 
liar rights and attributes.” 

But to return to the conference. It was a source 
of great satisfaction to the Louisiana members of the 
conference that they were able to indorse what Dean 
Ames said, and to show that, in asking the confer- 
ence to adopt his idea, he was paying a compliment. to 
our laws; and I am happy to say that his sugges- 
tion was unanimously adopted and his law drawn ‘on 
the lines stated. In section 1 of the law he says: 
“A partnership is a legal person,” and in section 5, 
under the sub-heading, “Firm an entity distinct 
from the parties,” he says: “The legal title to part- 
nership property is vested in the firm. Upon obliga- 
tions in favor of the firm, the firm as such 
is the obligee, and upon obligations against 
the firm, the firm as such is the obligor,’ and “ ac- 
tions upon claims in favor of or against a firm 
must be brought in the firm name.” 

With the passage of this law by the different 
States the condition of affairs so well described by 
Bouvier will cease to exist, and a partnership in 
Maine will mean the same and have the same rights 
and obligations as a partnership in Mississippi or 
California, “a consummation most devoutly to be 
wished.” 

The integrity of the States is the integrity of each 
State; with the disappearance of the States, the 
nation would soon cease to exist, and it should be 
the duty of every lover of his country to work 
within his State for that State, and for the laws of 
each State as far as necessary or feasible to be uni- 
form with the laws of every other State. The func- 
tions of the national government should never be so 
exercised as to interfere with the domestic concerns 
of the States, and the States should not surrender, 
even tacitly, any part of their right to legislate for 
themselves, and, through uniformity in legislation, 
indirectly for the citizens of other States, but should 
oppose b yevery means in their power the encroach- 
ments of Federal legislation. It is easy to foresee 
that, in the minds of many of those now high in 
authority in this country, the one idea is a central- 
ized government. If these statesmen and publicists 
had their way, the States would be relegated to de- 
pendence for their laws upon the Federal Congress; 





and who is it that wants this centralized legislation? 
Who was it that clamored at the halls of Con- 
gress for a national insurance law? Who was it, in 
defiance of the decisions of the Supreme Court of 
the United States, wanted a declaration from Con: 
gress that insurance was commerce? Did the people 
as a whole ask for such legislation? Did the States 
demand it or want it? No; it was the great insur- 
ance companies, led by the president of one of them, 
a member of the Senate, who wanted this legislation. 
And why did they want it? Simply because it would 
be easier for them to comply with one law, when 
passed by Congress, than with the law of the several 
States where they intended to do business. And who 
was it that wanted a national incorporation law? 
Has any State asked for it? Has any considerable 
number of the people asked forit? Or is it not simply 
the desire of the powers that be in Washington and 
the great corporations of the country? Cannot we 
all see, if we stop and think for a moment, that the 
so-called Federal control of the railroads is but the 
beginning of the end unless checked, and that end 
will be some legislation by Congress depriving the 
States absolutely of all control over railroads and 
their property? And does anyone for a moment be- 
lieve that, with national control of the railroads, 
to the exclusion of the States, the people will bene- 
fit? The combination of the railroads will be so 
strong that Congress will be influenced, if not con- 
trolled; but no combination can be made strong 
enough to control the 45 sovereign States making up 
this Union. Corporations are creatures of State law 
as a general rule. A fiction of law says that a cor- 
poration created by one State cannot do business in 
another except as allowed by that State; but that 
principle, which I call a fiction, has been destroyed 
by the Federal courts ignoring State laws. Of course, 
railroads and other corporations which do business 
in many States want to be relieved of State control, 
of State supervision and of State taxation. They are 
now free practically from the State courts, and, if 
the Republican party, under its present leaders, re- 
mains in power much longer, in so far as corpora- 
tions are concerned, the States will be non-existent. 
Are the States prepared to surrender their sovereign 
independence to the money power? If not, let them 
see to it that the encroachment of Federal legisla- 
tion goes no further, and that uniformity of legisla- 
tion is brought about by the acts of the States them- 
selves. A very recent decision of the Supreme Court 
of the United States in the case of the Metropolitan 
Life Insurance Company of New York against the 
City of New Orleans and others, if not everturned 
in some form by congressional interference, will do 
more to protect the States against foreign corpora- 
tions, and give to the States the rights to which 
they are entitled, than any case decided for many 
years. In that case, the insurance company was 
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held liable for taxes upon promissory notes nego- 
tiated, signed and paid in Louisiana, but removed 
to New York by the company, and only sent. to 
Louisiana for collection. The effort of the insurance 
company to obtain the protection of the Louisiana 
laws in negotiating its loans and collecting its notes, 
and then to avoid responsibility and pay no taxes 
thereon, was frowned upon by the Supreme Court, 
and the obligation of the company, which obtained 
its protection from the laws of Louisiana, to pay 
taxes to Louisiana maintained and upheld. Of 
course, the large insurance companies would like such 
legislation from Congress as will relieve them from 
taxes to the State, and this power of taxation will 
be taken away from the States if we ever have a 
Federal insurance law or a Federal incorporation 
law. To the credit of the last Congress be it said 
that neither executive pressure nor corporation in- 
fluence was sufficient to have it pass a law declaring 
insurance to be commerce after the Supreme Court 
of the United States, the greatest court in the 
world, had so often decided to the contrary. But we 
may not always have so conscientious a Congress, 
and it, therefore, behooves the States, through pub- 
lie sentiment, to take a stand against any such per- 
nicious legislation. 

What is known as the trust evil is the greatest 
evil of the times, and the trust evil is a great evil 
because the States, which create corporations, and 
without whose encircling arm and protection a cor- 
poration can do no business, are deprived of control 
ot corporations through the usurpation of the Fed- 
_ eral courts. The words of Thomas Jefferson were 
prophetic, but the prophecy has been fulfilled: 

“The judiciary of the United States is the subtle 
corps of sappers and miners, constantly working 
underground to mine the foundations of our con- 
federated fabric. They are constructing our Consti- 
tution from a co-ordination of a general and special 
government to a general and supreme one alone.” 

When I speak of the Federal judiciary I speak of 
the system, and not of individual judges, because 
there is no judge within my acquaintance, either 
personally or through study, against whom indi- 
vidually a word may be said, though we of the 
South in times past could not always say this; but 
it is the system against which I speak particularly 
as applicable to what are euphemistically termed 
foreign corporations. Imperceptibly, and perhaps un- 
intentionally, the fact is that the corporations be- 
lieve that they own the Federal courts, for I do not 
think in one case in a thousand, where a corporation 
is defendant, that is brought in the State court, does 
the corporation allow the case to be tried there, if 
it may be removed to the Federal courts. A corpo- 
ration goes into a State other than that of its crea- 
tion to do business; it receives for its officers, its 
agents, and its property, every protection from the 








State. The Federal government as such renders it 
none. It calls upon the State for police protection, 
for fire protection, and for protection through the 
criminal courts, and yet, when suit is brought 
against it to enforce one of its contracts, or to re- 
spond for damages for wrongs committed, it imme- 
diately takes from the State, through its courts, the 
right to adjudicate the issues presented in the case; 
and to say that this is done because the State courts 
will not do justice to the corporation is a disgrace 
to the man who utters it. If the corporation feels it 
cannot get justice in the courts of a State, then it 
should stay out of that State and not do business 
therein; but any right which the foreign corpora- 
tion may be entitled to under the Constitution and 
laws of the United States, which are paramount to 
any State law, no State can deprive it of, for the 
United States Supreme Court sits in Washington to 
prevent just such errors. Take the street railways 
of most of the cities, which are now leased. or owned 
by foreign corporations. Without the consent of the 
State where they do business they could not lay a 
foot of track or run a car for five minutes, and yet 
the corporation takes upon itself to say whether or 
not, when sued, it will allow the State courts to re- 
tain jurisdiction of the case, or whether it will take 
the case to some other forum. State control and 
supervision over corporations can never be complete 
until the Federal courts are deprived of all jurisdic- 
tion over corporations, a jurisdiction which the Con- 
stitution does not give, and which should never have 
been usurped. j 

To what does the judicial power of the United 
States extend? Section 2 of Article 3 of the Consti- 
tution says: “ Between a State and citizens of an- 
other State, between citizens of different States, be- 
tween citizens of the same State claiming land 
grants of different States, and between a State or 
the citizens thereof and foreign States, citizens or 
subjects;” and, for the purpose of the present dis- 
cussion, all we need to do is to determine what 
“citizen” means. Again, referring to Bouvier, we 
find: 

“In American law, one who, under the Constitu- 
tion and laws of the United States, has a right to 
vote for representatives in Congress and other pub- 
lic officers, and who is qualified to fill offices in the 
gift of the people.” 


Of course, if matters as now drifting are carried 
to their legitimate conclusion, a corporation may 
meet the definition of Bouvier, and we may have a 
corporation for Congressmen, Supreme Court Justice 
or President. But does anyone believe—can anyone 


conscientiously say—that the word “ citizen,” in the 
article of the Constitution just quoted, meant any- 
thing more or less than it said? It meant a person, 
a being made in the Divine image, and not a cor- 
poration, which has no soul. 
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The great Marshall, the expounder of the Consti- 
tution, in the well-known case of Bank of the United 
States v. Deveaux, 5 Cranch. 61, said: “A corpora- 
tion aggregate cannot, in its corporate capacity, be a 
citizen.” This is common-sense and reason, and it is 
a great pity that it was ever departed from. The 
corporation involved in that case was a corporation 
created by the laws of the United States, and yet 
the jurisdiction of the court was held to be deter- 
mined by the citizenship of the members composing 
the corporation, and that the corporation itself was 
nothing with reference to the jurisdiction of the 
Federal courts. We note that in many of the affairs 
of the day the dollar is put above the man, and, by 
the United States courts taking jurisdiction over cor- 
porations as citizens, the thing is put above the indi- 
vidual. As to corporations, the court presumes that 
the incorporators are citizens of the State of the for- 
mation of the corporation, but as to partnerships the 
courts will not take jurisdiction unless every part- 
ner may sue or be sued in the Federal courts. 

The dissenting opinion of Mr. Justice DANIEL in 
the case of Covington Drawbridge Company v. Shep- 
herd, 20 Howard, 234, must commend itself to all. 
It is as follows: 

“In dissenting from the court in this cause it is 
not designed to reiterate objections which in several 
previous instances have been expressed. I will merely 
remark, with reference to the present decision, and 
to others in this court, numerous as they are said to 
have been, that they have wholly failed to bring con- 
viction to my mind, that a corporation can be a citi- 
zen, or that the term citizen can be correctly under- 
stood in any other sense than that in which it was 
understood in common acceptation when the Consti- 
tution was adopted, and as it is universally, by writ- 
ers on government explained, without a single ex- 
ception.” 

When we read this opinion, brief though it be, but 
every word breathing with logic, it is almost impos- 
sible to believe that the court could ever have held 
otherwise, and could have overruled, as it did in 2 
Howard, 497; 16 Howard, 314, and 20 Howard, 227, 
the decision of Chief Justice MARSHALL in the De- 
veaux case. It is worthy of note that MARSHALL 
had ceased to be a member of the court before the 
overruling began. 

In the case of Ohio and Mississippi Railroad Com- 
pany v. Wheeler, 1 Black, 286, the learned reporter, 
evidently from his legal education, not in sympathy 
with the ruling of the court, in the headnotes, par- 
tially stated the law as it ought to be: “A corpora- 
tion is not a citizen within the meaning of the Con- 
stitution of the United States, and cannot maintain 
a suit in the court of the United States against the 
citizen of a different State from that by which it 
was chartered, unless the persons who compose the 
corporation body are all citizens of that state.” 


fault; but, of course, the presumption of citizenship 
in the corporation was brought into play, and the 
usurpation continued. It seems to me, however, that 
the Supreme Court is not satisfied with the pres- 
ent condition of affairs, and that only stare decisis 
stands in the way of a return to first principles, for 
in the case of St. Louis and San Francisco Railway 
v. James, 161 United States, 563, where the qués- 
tion before the court was as to the citizenship of a 
corporation created under the laws of two States, 
the court said: 

“We are unwilling to sanction such an extension 
of a doctrine, which, as heretofore established, went 
to the very verge of judicial power. That doctrine 
began, as we have seen, in the assumption that State 
corporations were composed of citizens of the State 
which created them; but such assumption was one of 
fact, and was the subject of allegation and traverse, 
and thus the jurisdiction of the Federal courts might 
be defeated. Then, after a long contest in this 
court, it was settled that the presumption of citizen- 
ship is one of law, not to be defeated by allegation 
or evidence to the contrary. There we are content 
to leave it.” 

When the Supreme Court of the United States 
takes occasion to describe a line of decisions which 
gave to the United States courts a certain jurisdic- 
tion, by stating that the doctrine announced in the 
decisions “went to the very verge of judicial 
power,” it is very evident that the court knew that 
the doctrine was wrong, but did not have the cour- 
age to set it aside. But the time will come in the 
changed condition of affairs brought about by a 
proper appreciation of the rights of the people when 
the pernicious doctrine that a corporation is a citi- 
zen, for the purpose of giving jurisdiction to the 
Federal courts, will be annulled and set aside. 

If corporations are citizens within the meaning of 
section 2 of Article 3 of the Constitution, then they 
ought to be citizens under every other article of the 
Constitution; but the Supreme Court has not so 
held. 

In Paul v. Virginia, 8 Wallace, 168, which the 
President and many others desire to see reversed, the 
court held that corporations were not citizens within 
the meaning of section 2 of Article 4, which says, 
“The citizens of each State shall be entitled to all 
privileges and immunities of citizens in the several 
States,” and further recognized in that case that 
States had some rights by holding that the privi- 
leges and immunities referred to meant those which 
a citizen received from other States because he was 
a citizen of one State. 

In an address he delivered the other night, an emi- 
nent ex-Senator said; “In my view, almost every 
evil can be better borne than the infliction of a 
grievous wound upon our constitutional system of 
government, which is dual in its character, combin- 





With this declaration of the law no one can find 





ing the sovereignty of the Federal and separately of 
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the State governments. Through a hundred years, 
during which we have grown up a nation of over 
80,000,000 persons, all in all, the most powerful in 
the world, the Constitution has been adequate.” 
That is pretty sound doctrine, of which we cannot 
have too much just about this time of efforts to 
stretch, ride roughshod over and treat the Constitu- 
tion as a dream of “back-date” and “has-been” 
statesmen. 

But the quoted statement of the distinguished gen- 
tleman, unfortunately, does not accord with his ac- 
tions while a national legislator; but, if he now sees 
in the proper light that the integrity of the States 
should not be entrenched upon, his conversion gives 
great hope for a similar improvement to others. 

While I am not prepared to indorse by any means 
all the doctrines of William J. Bryan, yet what he 
said in his recent answer to Senator Beveridge is 
directly pertinent to this paper, as to the Federal 
courts, and a brief extract may not be out of place: 

“If he will review the history of the last 25 years 
he will find that the very corporations which he now 
charges with being friendly to State’s rights have 
constantly defied the States and sought shelter in 
the Federal courts. Whenever a State has attempted 
the regulation of rates, the railroads have at once 
invoked the power of the Federal courts to enjoin 
and suspend. The United States courts are now filled 
with suits that ought to be tried in the State courts, 
but which are dragged into the Federal courts for 
two reasons—first, to get them as far away from the 
plaintiffs as to make litigation expensive, and, sec- 
ond, to secure trial before judges who are appointed 
‘for life by Federal authorities, and often upon the 
recommendation of corporate representatives.” 

Deprive the Federal courts of jurisdiction over 
corporations, and the railway question will regulate 
itself. In the very nature of things, uniformity of 
legislation will follow, but it will be uniform legis- 
lation by the States, each acting for itself, and with 
a just regard for the rights of all. 

It is almost an insult to a sovereign State for a 
foreign corporation to claim that it cannot get jus- 
tice in civil matters in the courts of the States, when, 
without the protection of the State, its property 
would be at the mercy of evil-doers. 

I do not propose to argue the question whether 
this country is a nation with a big “ N,” or whether 
it is a confederation of States; but that the States 
created the Constitution, that the States adopted it, 
and that the States keep it alive, is apparent 
throughout that great instrument. 

I know the argument of many has been that, be- 
cause the preamble of the Constitution begins with 
“We, the people of the United States,” therefore the 
Constitution is the work of the people in their indi- 
vidual capacities as a whole, and not as States; but 
this argument is unsound and cannot bear the test 
of analysis. We all know that the preamble is no 





part of a law, and while, “in the interpretation of 
a statute, though resort may be had to the preamble, 
it cannot limit or control the express provisions of 
the statute.” 

The Constitution was adopted, not by the delegates 
representing the people, but “by the unanimous con- 
sent of the States present;” and we all know that 
the ratification of nine States was necessary for the 
establishment of the Constitution. 


So essentially is the Constitution the act of the 
States that it cannot be amended except by the 
States. Of the eighty millions of persons in this 
country, supposing that everyone were a voter, the 
unanimous vote could not change a letter or sylla- 
ble of the Constitution, while the action of the States 
might reach such a condition that the vote of one 
legislator might be sufficient to change the Constitu- 
tion, and this because that legislator’s vote deter- 
mined the vote of his State. 

A prominent United States Senator recently re- 
marked that he was glad that his State had no flag. 
So much worse for the State and so much, worse for 
the Senator. As a Senator of the United States, he 
receives his credentials from his State, and sorry 
will the day be when any Senator or Representative 
shall forget his duty to his State or ignore its in- 
terests. 

Let us strive, through uniformity of laws, to 
strengthen the power of the States, and no law can 
lay any claims to uniformity, even in a single State, 
with the present jurisdiction of the Federal courts 
as to corporations. 

We have one kind of justice for those who may go 
in the Federal courts—usually corporations—and an- 
other kind for those who must remain in the State 
courts. The United States Supreme Court, the bul- 
wark of the people’s liberties, will never rise to its 
greatest height until it returns to the doctrine of 
Chief Justice MARSHALL, and holds that corpora- 
tions, as such, are not within the jurisdiction of the 
Federal courts. 


Restore to the States that absolute control over 
corporations, which they should have, because cor- 
porations are creatures of State law, just as inherit- 
ance laws must ‘be administered by the State courts, 
and we shall soon need no “ trust-busters,” no gov- 
ernment control of railroads, no national corporation 
laws, and no efforts by acts of Congress to overrule 
the courts; but we shall have orderly, legal and just 
control of corporations, with the Supreme Court of 
the United States to protect them should the State 
courts infringe such rights as they may have legally 
under the Constitution; and, when the States have 
the proper control over corporations, uniformity of 
legislation will follow, so that a railroad running 
through many States, or other corporations doing 
business in many States, shall receive equal protec- 
tion in all of them, and the rights of the people will 
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be protected as well as the so-called rights of cor- 
porations., 

One of the candidates for Governor in my State, 
in his address to the people, so forcibly and in few 
words sets forth how we should reserve the rights of 
our States that, with his permission, I quote two 
paragraphs therefrom: 

“TI believe that the safety of our political institu- 
tions and the perpetuity of our splendid principles 
of popular government are bound up in the integrity 
of the State. The State is the unit in the govern- 
mental system; hence, the weakening of the funda- 
mental unit necessarily means the sapping of the 
foundation upon which popular government rests. 

“Therefore, wise and far-seeing statesmanship 
demands that the growing tendency to abandon these 
principles, manifested by men who have become weary 
of the long and thankless task of guarding this bul- 
wark of the people’s rights, should be firmly resisted. 
‘lhe usurpation on the part of the Federal govern- 
ment of the powers reserved to the State, on the one 
hand, and, on the other, the tendency of weaklings in 
official positions in the States to surrender to the 
Federal government the rights appertaining to the 
State, are equally menacing to the general welfare.” 

I love my country, as I am sure does everyone be- 
fore me; I glory in its greatness—know that it is 
greater to-day than it was yesterday, and will be still 
greater to-morrow; but I love my State, my native 
State, and I want that State and every other State 
to occupy the position which the framers of the gov- 
ernment intended they should occupy. 

And to turn over the control of the States to cor- 
porations, foreign corporations as they are called— 
tramp corporations as many of them are—must never 
be done; but, unless a stop is put to Federal legisla- 
tion and the jurisdiction of the Federal courts over 
corporations, the States will soon exist in name only. 

But we need not despair; the time will come when 
the important principles of constitutional govern- 
ment, which now lie dormant, will rise again, and, 
in the grand words of Lincoln, “ Let us have faith 
that right makes might, and in that faith let us do 
our duty as we understand it.” 





ses 
Practice of the Learned Professions. 


In taking an inventory of the acts of the second 
Pan-American Conference to promote intercommu- 
nication between the American republics, we must 
not leave out of account those proceedings which 
dealt with the question of interchange of ideas. For 
means which facilitate the. spread of ideas of gov- 
ernment and facts of science are quite as destructive 
of provincialism, narrowness and bigotry as are means 
which facilitate the interchange of products. It is, 
therefore, fortunate that the conference did not con- 
fine its attention entirely to means for promoting 





commerce, that it should have considered also the 
best methods of giving to each State the benefit of 
the ideas of the other. Nor is it strange that it 
should have considered that one of the surest ways 
for bringing about a community of ideas is by mak- 
ing it easy for each to come into close contact with 
some of the best thinkers of the other. While no one 
would claim that the members of the learned pro- 
fessions have a monopoly of the ideas of a country, 
it must, in fairness, be admitted that they are among 
its ablest and most progressive thinkers. 

The original draft of a convention on this subject 
was presented by the Chilean delegation. It read as 
follows: 

“ Art. 1. The citizens of any of the republics sign- 
ing the present convention may freely exercise the 
profession for which they may be duly authorized by 
diploma or title granted by a competent national 
authority, even if such authority should not be of 
their native country, in any of the territories of the 
other nations, provided that such diploma or title 
complies with the regulations established in articles 
2 and 4, and that the laws of the country, in which 
it is desired to practice the profession, do not re- 
quire the practitioner to be a citizen. 

“The certificate of preparatory and _ higher 
studies, issued by any of the countries, parties to this 
convention, in favor of citizens, of one of their num- 
ber, shall have in all the rest of the contracting coun- 
tries, the same effect as that authorized by the laws 
of the republic of their origin. 

“ Art. 2. Each one of the contracting parties re- 
serves, however, the right to require the citizens of 
another country who may present diplomas or titles 
of physician or any other profession related to sur- 
gery or medicine, including that of pharmacy, that 
they submit themselves to a previous general exami- 
nation in the branch of the profession which the re- 
spective title or diploma authorizes to practice, in 
such a manner as may be determined by each gov- 
ernment. . 

* Art. 3. Each one of the contracting parties shall 
give official notice to the others, regarding the uni- 
versities and educational institutions of the signatory 
countries whose titles and diplomas are considered 
valid for the practice of the professions, the subject 
of this convention, in its own territory. 

“ Art. 4. The diploma, title or certificate, of pre- 
paratory or higher studies, duly authenticated, and 
the certificate of identification of the person, given by 
the respective diplomatic or consular agent accredited 
to the country which has issued these documents, 
shall be sufficient evidence to meet the requirements 
contemplated by this convention, whenever they have 
been registered in the Department of Foreign Rela- 
tions of the country in which it is desired to practice 
the profession, which department shall inform ac- 
cordingly the proper authorities of the country in 
which the respective title may have been issued. 
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“ Art. 5. The present convention shall remain in 
force indefinitely, but any of the high contracting 
parties may cause it to be abrogated, in so far as 
such country is concerned, one year after having 
given the proper notice to the other contracting 
parties, 

“It shall not be an indispensable condition for the 
enforcement of this convention that it shall be rati- 
fied simultaneously by all the signatory nations. The 
country approving it shall communicate such ap- 
proval to the other States through diplomatic chan- 
nels, and such proceeding shall answer the purpose 
of an exchange of ratifications.” Actos y Documentos, 
Sess. Nov. 29, p. 4. 

The purpose of the proposed convention is stated 
by its sponsors in the following terms: “To place 
the scientific men of all these nations in contact with 
each other; to facilitate in each country the profes- 
sional practice of knowledge acquired in different 
schools; and to open, throughout the entire extent of 
the territories which compose the contracting na- 
tions, a field of action for the intellectual activity 
of those who, enlightened by special studies, desire 
to work for honorable gain outside of their native 
land—these are the advantages beyond distussion, 
universally understood, and constitute an aspiration 
for a long time cherished by all the countries of 
America, 

“ But though it may be well to favor the realiza- 
tion of these beneficial objects, by adopting prudent 
measures, still it does not appear advisable to grant 
them such absolute liberty as might prove adverse 
to the end desired. The proper protection of the 
populations over which the constituted authorities 
have the duty to watch, requires, on the contrary, a 
restriction of this liberty in such measure as is 
demanded by the high consideration of caution, and, 
it may be said, of police vigilance, the importance of 
which cannot be disregarded in domestie or interna- 
tional legislation.” Debates and Resolutions, p. 222, 
A. y D. Sess. Nov. 29, p. 3. 

This project and the reasons given in support of it 
were such that they were accepted by the committee 
on practice of the learned professions and literary 
relations, consisting of the following members: A. 
Blest Gana, M. Garcia Merou and M. Sanchez Mar- 
mol. 


Discussion upon this report was opened by Mr.’ 


Pepper, who called attention to the fact that the 
granting of diplomas in the United States was not 
under the control of national authority, the univer- 
sities being all under the control of the States or 
private corporations, and asked if it would not be 
possible to change the wording to “competent na- 
tional authority of the State or other authority,” 
otherwise the United States would be excluded from 
the benefits of the convention. Mr. Gana suggested 
that this difficulty could be obviated by the United 
States furnishing a list of universities accepted by it. 








On the face of it, this suggestion would seem to 
solve the difficulty, but as it was not made in the 
form of an amendment there was nothing officially 
before the conference but the original report. 

Mr. Gil Fortoul, delegate from Venezuela, requested 
that the American delegation state whether or not 
“when the universities of the States confer a title 
or diploma, these are immediately, and by that sole 
fact, accepted throughout the Union.” To which Mr. 
Pepper replied that they might or might not be; 
that as each State made its own laws regulating such 
matters, “other States do not necessarily recognize 
diplomas issued in any certain State.” This called 
forth the response from Mr. Fortoul that if they were 
not recognized throughout the Union, they ought not 
to be recognized by other republics; in other words, 
that they ought not to be accarded a recognition out- 
side the United States which they did not receive 
within it.—Debates and Resolutions, p. 225. 

Mr. Arriago then raised the question whether or 
not, if the United States entered into a treaty ac- 
cording recognition to the diplomas of other States, 
it would be obligatory in all the States of the Union 
to recognize said diplomas. He said: “I have un- 
derstood, from the words just uttered by the Hon- 
orable Mr. Pepper, that in these matters the States 
of the Union are sovereign. I doubt, therefore, if a 
treaty approved by the American Senate could be 
made effective in a State in a matter concerning its 
exclusive competency. And if it were so, that is to 
say, if this treaty approved by the Senate of the 
United States were not ‘obligatory upon the various 
States, which have the right to legislate with re- 
spect to the professions, the result would be that, 
even after celebrating this convention, those States 
could not be forced to respect it while other nations 
would, and consequently the diplomas issued in other 
countries would have no effect in the United States.” 
—Debates and Resolutions, p. 225. 

This is precisely the question raised in our recent 
controversy with Japan over the exclusion of Japa- 
nese. children from the public schools of San Fran- 
cisco, in the face of a treaty providing for most 
favored nation treatment, notwithstanding there was 
no attempt to exclude British; German or French 
children. It reveals one of the awkward uncertain- 
ties as to the extent of our treaty-making power. 
Hence it is unfortunate that the Japanese case was 
compromised, rather than getting a decision of the 
United States Supreme Court upon this point. It 
would seem highly desirable that we know to a cer- 
tainty whether or not the Federal government can 


make and enforce treaties upon questions of this ‘ 


nature. 

To my mind there is no question that when, by the 
Constitution, the treaty-making power was given to 
the Federal government, without limitations, it was 
intended to give to it the same extent of power to 
make treaties as that possessed by other nations. 
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There being no evidence to the contrary, it is fair to 
suppose the words “ power to make treaties” were 
used in their ordinary sense. Nor is there any doubt 
that at that time the ordinary sense in which these 
words were used would include the power to make a 
treaty and to enforce it, even though its provision 
might be distasteful to the local subdivisions of the 
State. I cannot share the opinion of those who hold 
that the Federal government has no power to make 
treaties regulating matters over which it has not 
power to legislate; or, in other words, that it may 
not make treaties regulating affairs, concerning 
which the legislation is entrusted to the States. To 
me it does not seem inconsistent that the States 
might regulate for local purposes and the Federal 
government for international purposes, and if there 
is a clash, it is not the treaty, which, under the Con- 
stitution is the “supreme law of the land,’ must 
give way, but the local authority. 

I find this view in accord with the decision of the 
Supreme Court of the United States in the early case 
of Ware v. Hylton, 3 Dallas, 199. In this case a 
British subject sued a citizen of Virginia on a debt 
contracted prior to the Revolution. The latter pleaded 
the law of Virginia confiscating the debt. Against 
this defense the former set up the treaty of 1783, 
which provided that “ creditors on either side shall 
meet with no lawful impediment to the recovery of 
the full value in sterling money of all bona fide debts 
heretofore contracted.” The impediment in this case 
was the law of Virginia confiscating the debt. Hence 
it was necessary for the Supreme Court to pass upon 
the question of the right of the Federal government 
to annul by treaty the laws of a State with reference 
to the collection of debts—a subject over which the 
power of legislation is for most purposes entrusted 
to the States. It was decided by the: Supreme Court 
of the United States, reversing the Circuit Court for 
the district of Virginia, that the treaty of 1783 ren- 
dered null the statute of Virginia inconsistent with 
it. That the matter of the collection of debts was a 
subject over which the State of Virginia had a right 
to legislate there can be no doubt. In this case it 
was said by Justice Case: “ But, it is asked, did 
the fourth article intend to annul a law of the 
States? and destroy rights acquired under it? I 
answer, that the fourth article did intend to destroy 
all lawful impediments, past and future; and that 
the law of Virginia is a lawful impediment; and 
would bar a recovery, if not destroyed by this article 
of the treaty. Our Federal Constitution establishes 
the power of a treaty over the Constitution and laws 
of any of the States; and I have shown that the 
words of the fourth article were intended, and are 
sufficient to nullify the law of Virginia and the pay- 
ment under it.” (3 Dall., p. 242.) In the same case 
Justice CusHtne said: “The State may make what 
rules it pleases, and those rules must necessarily 
have place within itself. But here is a treaty, the 








supreme law, which overrules all State laws on the 
subject, to all intents and purposes; and that makes 
the difference.” (Ibid., p. 284.) To the same intent 
are the words of Justice PATTERSON, one of the fram- 
ers of the Constitution: “The fourth article em- 
braces all creditors, extends to all pre-existing debts, 
removes all lawful impediments, repeals the legisla- 
tive act of Virginia, which has been pleaded in bar, 
and with regard to the creditor annuls everything 
done under it.” (Ibid., p. 256.) And Justice WiL- 
SON, also one of the framers of the Constitution, says 
in his opinion: “The treaty annuls the confisca- 
tion. The fourth article is well expressed to meet the 
very case; it is not confined to debts existing at the 
time of making the treaty, but to debts heretofore 
contracted.” (Ibid., p. 281.) 

In Chirae v. Chirac, 2 Wheaton, 259, it was held 
that the Federal government could by treaty modify 
the law passed by the State of Maryland, placing re- 
strictions upon the property rights of French sub- 
jects. 

In the United States v. Forty-three Gallons of 
Whiskey, 93 U. S. 188, Justice Davis, speaking for 
the court, said: “The power to make treaties with 
the Indian tribes is, as we have seen, coextensive 
with that to make treaties with foreign nations. In 
regard to the latter, it is, beyond doubt, ample to 
cover all the usual subjects of diplomacy.” 

In his Constitutional Law, Vol. I, p. 373, Thayer 
says: “That the treaty power of the United States 
extends to all proper subjects of negotiation between 
our government and the government of other nations, 
is clear. It would not be contended that it extends 
so far as to authorize what the Constitution forbids, 
or a change in the character of the government or in 
that of one of the States, or cession of any portion 
of the territory of the latter, without its consent. 
But with these exceptions it is not perceived that 
there is any limit to the questions which can be ad- 
justed touching any matter which is properly the 
subject of negotiation with a foreign country.” 

Commenting on the case of Ware v. Hylton, Butler 
says in his Treaty Making Power of the United 
States, Vol. II, p. 7: “The opinions in this case 
alone, had they never been cited and approved in 
subsequent decisions, would be sufficient to justify 
any commissioners, concluding a treaty for the 
United States, in making whatever absolute provi- 
sions might, in their opinion, be necessary and proper 
to gain any desired results, and in regard to any mat- 
ters, whether exclusively within the control of the 
States or not; and clothe the central government 
with ample power to enter into and enforce all such 
treaty stipulations.” 

Mr. Buchanan was, therefore, not without respec- 
table authority upon which to base the answer given 
by him on behalf of the delegation from the United 
States: “With regard to the question asked by the 
distinguished gentleman from Guatemala, concern- 
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ing the power of the American Senate to celebrate 
this class of conventions, that can unquestionably be 
answered in the affirmative. If the Senate of the 
United States approves a treaty, it becomes the law 
of all the United States. The difficulty in this mat- 
ter, however, Mr. President, is an organic one, and 
it lies in this fact: That in the United States the 
practice is to ascertain whether or not the applicant 
for the privilege of practicing one of the liberal pro- 
fessions has an adequate and competent education, 
rather than to investigate where he received that 
education. 


“Hence it occurs, for example, that in the State 
of New York all applicants for the right to practice 
any of the liberal professions are required by the Re- 
gents of the University of the State of New York to 
pass an examination, and that examination covers 
certain requirements—none of them, however, re- 
ferring to the fact as to where the applicant re- 
ceived his education, but all of them directed to as- 
certain whether or not he has received, whether in 
the United States or abroad, such an education as 
would entitle him to be considered a person compe- 
tent to practice the profession he desires to enter.”— 
Debates and Resolutions, p. 228. 


Mr. Guachalla, the delegate from Bolivia, objected 
to the project on the ground that it contained re- 
striction not contained in the treaties entered into 
between his and other countries. He urged that such 
being the case, his country could not carry out the 
terms of the treaties if it were to bind itself to place 
restrictions not provided for in the other treaties. 
-He, however, voted for it, with the understanding 
that it would not abrogate former treaties on this 
subject.—Debates and Resolutions, p. 224. 


The conference approved the report as a whole 
and the different articles were taken up for amend- 
ment. Mr. Foster presented, on behalf of the Amer- 
ican delegation, the following preamble and resolu- 
tion: “ Whereas the colleges and universities of the 
United States are not under the patronage of the na- 
tional government; and, whereas, these institutions 
differ in this respect from those of Spanish America; 
and, whereas, it is the desire of the conference that 
there should be the freest exchange of well-accredited 
diplomas; therefore the American delegation propose 
that they will earnestly recommend to the respective 
States of the United States that they, each and -sev- 
eral, shall accredit and respect the diplomas of the 
learned professions of the national colleges of Span- 
ish America. 


“Second. We beg to urge the Spanish republics, 
each and several, to empower the competent authori- 
ties, or, in the absence of such power, to appoint 
competent officials to consider and decide upon cre- 
dentials that may be offered by American citizens, 
and to accept such credentials as may be satisfactory 
to such commissioners; such commissioners being 








fully empowered to accept or reject any credentials 
offered.”—Debates and Resolutions, p. 229. 


This proposition was referred to the committee. 
As was also the amendment offered by Mr. Fortoul, 
adding in article 1 after national authority “or 
competent college, provided that said diploma or title 
grants the right to practice a profession throughout 
the territory of the republic where it was issued.”— 
Debates and Resolutions, p. 231. It will readily be 
seen that so far as the United States is concerned 
this amendment would be of no assistance, as none 
of its citizens possess such diplomas or titles. Mr. 
Fortoul seems to have recognized this fact, as he puts 
the following question, and then answers it: ‘“ How 
are they to overcome this difficulty in the United 
States? That is a question for them to decide. If 
these diplomas are not recognized throughout the 
country it is evident they cannot form a subject of 
international treaties.” 


Mr. Leger moved to amend paragraph 2 of article 
1 by adding the following clause: “ Provided that 
no advantages superior to those recognized by the 
legislation of the country in which it is desired to 
make use of said diploma may arise, and that there 
may be reciprocity.” This amendment was also re- 
ferred to the committee. 

The committee accepted the amendment offered by 
Mr. Leger, but reported adversely upon the other two. 
In explaining the action of the committee with refer- 
ence to the proposition of the American delegation it 
said: “ A recommendation such as the one contained 
in the first paragraph of the proposition of the Hon- 
orable Mr. Foster addressed to the various States of 
the American Union, not knowing beforehand how it 
wiil be received by those States, cannot be used as 
the basis of a contract in which must be established 
as a fundamental principle the equality of positive 
rights reciprocally accepted in recognition of titles 
or diplomas issued by the various countries signing 
the same.”—Debates and Resolutions, p. 233. It is 
not at all difficult to understand how a lawyer would 
take this view of the case. The United States had no 
reason to complain if it did not receive a privilege 
which it could not grant. But in the interests of har- 
mony, the committee reported an additional article, 
which had received in advance the approval of the 
American delegation. 

Art. 2. “ As to professional titles issued by col- 
leges and universities of each State and Territory 
and by the District of Columbia, of the United States 
of America, taking into consideration the fact that 
those institutions are not under the patronage of 
the Federal government, and in many cases not even 
under that of the several States, the titles and diplo- 
mas granted by the colleges and universities of those 
States, whose legislation offers reciprocity, and that 
may have been issued in accordance with the condi- 
tions prescribed in article 4 of the convention, shall 
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be recognized.” This article was unanimously 
adopted.—Debates and Resolutions, p. 236. 

Art. 3 elicited considerable discussion. Some of 
the delegations, under the lead of Mr. Macedo, in- 
sisted that there was no sufficient reason for placing 
the medical profession upon any different footing 
from the other learned professions. He argued that 
there was more reason for making such an exception 
in regard to the legal profession, as the facts of the 
medical science were more universal than legal rules. 
That certain branches of the law were peculiar to 
each State, and that while the same was true with 
regard to some diseases, it was not true to so great 
an extent. To this Mr. Berjemo replied that in the 
case of the lawyer there is a power of control by the 
opposing lawyer, and court, which does not exist in 
the case of the physician, and that hence a lack of 
requisite knowledge upon the part of the latter is 
more fatal; that as the practice of the other liberal 
professions is more under the eye of the public, they 
are subjected to a vigilance which constitutes a form 
of control existing to but a slight degree in the case 
of the medical profession. Mr. Alzamora emphasized 
the fact that the other liberal professions deal with 
a more intelligent class of people than does the medi- 
cal profession, and that, therefore, there was need for 
a greater degree of control of the latter by the State. 
Mr. Gana called attention to what is not an unim- 
portant point, viz.: “ That the services of members of 
the other liberal professions are chosen much more 
deliberately and after greater investigation than is 
the rule in choosing members of the medical profes- 
sion.” The article was finally approved by a unanim- 
ity of votes.—Debates and Resolutions, p. 240. 

An amendment to Art. 4 was introduced by Mr. 
Guachalla, for the purpose of overcoming “the dif- 
ficulties that are offered by the diversity of legisla- 
tions of the countries represented in this conference, 
above all that of the United States of America, which 
have a special system in this matter and which, with 
the reform we propose, will place all the signatory 
nations on an equal footing.” The amendment reads: 
“Each of the contracting parties shall give notice 
to the others, which are the universities in the signa- 
tory countries, whose titles and diplomas are con- 
sidered valid for the practice of the professions, the 
subject matter of the convention, in their respective 
territories.” Though the good intentions in present- 
ing this amendment are commendable, it is difficult 
to see how it would help matters much so far as 
the United States is concerned, unless, as is hardly 
probable, by “considered valid” is meant valid 
within a limited territory merely and not throughout 
the Union. 

The remaining articles were 
proved, without discussion. 

In its final form the convention contained the fol- 
lowing provisions: 

“ Art. 1. The citizens of any of the republics sign- 


unanimously ap- 








ing the present convention, may freely exercise the 
profession for which they may be duly authorized 
by diploma or title granted by a competent national 
authority, of each one of the signatory States, in any 
of the territories of the other nations, provided that 
such diploma or title complies with the regulations 
established in articles 4 and 5, and that the laws of 
the country, in which it is desired to practice the 
profession, do not require the practitioner to be a 
citizen. 

“The certificates of preparatory and higher 
studies issued by any of the countries, parties to this 
convention, in favor of citizens of one of their num- 
ber, shall have in all the rest of the contracting coun; 
tries the same effect as those authorized by the laws 
of the republics of their origin, provided that they 
do not confer greater advantages than those recog- 
nized by the legislation of the country in which such 
certificates are to be used and provided that there 
shall be reciprocity. 

“ Art. 2. With respect to the professional titles is- 
sued by the colleges or universities of each State, 
Territory, and of the District of Columbia, of the 
United States of America, in view of the fact that 
those institutions are not under the control of the 
Federal government, nor in many cases under that 
of the State governments, the signatory countries 
shall only recognize the titles and diplomas issued 
by the colleges and universities of those States, whose 
legislation offers reciprocity, and which shall have 
been issued according to the conditions provided in 
article 5 of this convention. 

“ Art. 3. Each one of the contracting parties re- 
serves to itself, however, the right to require of the 
citizens of another country, who may present di- 
plomas or titles of physician or of any other profes- 
sion related to surgery or medicine, including that 
of pharmacy, that they submit themselves to pre- 
vious general examination in the branch of the pro- 
fession which the respective titles or diplomas may 
authorize to be practiced, in such a manner as may 
be determined by each government. 

“ Art. 4. Each one of the high contracting parties 
shall give official notice to the others which are the 
universities or institutions of learning in the signa- 
tory countries whose titles or diplomas are accepted 
as valid by the others for the practice of the pro- 
fessions which form the subject of this convention. 

“ As regards the observance of the foregoing pro- 
vision by the United States of America, the Depart- 
ment of State of that country shall acquaint the 
other signatory republics with the legislative acts 
of the respective States of the United States relating 
to the recognition of the titles or diplomas of the 
said signatory republics, and it shall convey, to the 
various States of the United States whose legisla- 
tion admits of reciprocity, the information which it 
may receive, making known the titles and diplomas 
of the respective institutions of learning or universi- 
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ties of the other republics which the latter may 
recommend as valid. : 

“The other high contracting parties shall give due 
recognition to the titles and diplomas of the univer- 
sities of the States, Territories and District of 
Columbia of the United States, which each one of the 
said high contracting parties may select.” 

“ Notwithstanding this provision, the educational 
institutions of the United States, which may not be 
recognized by the other signatory republics, and 
which may consider themselves sufficiently entitled 
to it, may solicit the recognition of their professional 
diplomas by the respective governments, by means 
of a petition to be accompanied with the correspond- 
ing proofs, which shall be passed upon in the man- 
ner which each government may deem proper. 

“Art. 5. The diploma, title or certificate of pre- 
paratory or higher studies, duly authenticated, and 
the certification of identification of the person, given 
by the respective diplomatic or consular agent ac- 
credited to the country which has issued any of these 
documents, shall be sufficient to meet the require- 
ments contemplated by this convention, after they 
have been registered in the Department of Foreign 
Relations of the country in which it is desired to 
practice the profession, which department shall in- 
form the proper authorities of the country in which 
the respective title may have been complied with. 

“ Art. 6. The present convention does not modify 
in any manner the treaties which the high contract- 
ing parties have now in force and which may offer 
greater privileges. 

“ Art. 7. The present convention shall remain in 
force indefinitely, but any of the high contracting 
parties may abrogate it, in so far as such country 
is concerned, one year after having formally de- 
nounced it. 

“There shall not be indispensable for the euforce- 
ment of this convention its simultaneous ratification 
by all the signatory nations. The country approving 
it shall communicate such approval to the other 
States, through diplomatic channels, and such pro- 
ceedings shall answer the purpose of an exchange of 
ratifications.” 

EDWIN MAXEY. 
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The Money Problem and Its Solution. 


“Can the members of the Legislatures and of the 
Congress soon to assemble solve the money problem?” 
asked the reporter of William H. Knox, lawyer, 59 
William street, who has studied this problem. “The 
stock of money,” answered Mr. Knox, “is two and 
a half billton dollars, or seventeen dollars per per- 
son (nearly as low as in European kingdoms) and 
has not been diminished or increased (as appears by 
the money laws of Congress in 1837, 1838, 1861, 1862, 








1863, 1864, 1865 and 1876) for a generation, when it 
was about forty dollars per person. Our present 
ninety million persons have found it, for several 
years, insufficient to carry their myriads of transac- 
tions. One fair way somewhat to increase it would 
be for our government to coin into money all gold 
hereafter offered and actually extracted from mines 
within our country, and to charge its offerers for the 
services of our mint an adequate seigniorage.” 

“Can usury,” asked the reporter, “ever be abol- 
ished?” “Gold and silver coin, our only legal tender 
money,” answered Mr. Knox, “should be deemed 
and made not a commodity or property, but a me- 
dium, on which to float and move transactions, and 
with which to do away with the necessity of ex- 
change by barter. Dealing in money should be made 
as unprofitable as it is immoral. Every man who 
deals in money is opposed to increasing its stock and 
to an export tax upon money leaving our country. 
Every man who deals in property is in favor of in- 
creasing and keeping here the stock of money, or the 
one that thinks he is not surely would be if he saw 
the distinction between money and property which 
wise men have seen for centuries, and which the 
Penal Code (sections 528 and 378e), saw and sees. 
Every dealer in money should be forbidden, by pen- 
alty of felony, from preying upon the necessity of a 
failing borrower. He needs and makes panics and 
failures. He gets rich from outrageous rates of in- 
terest. His spacious schemes for ‘an elastic currency,’ 
for ‘ check currency,’ for ‘ bank-credits currency,’ and 
for assumption of a function of our government 
should be condemned. He wants a real dollar rare 
and dear, so that it will buy a heart’s blood. He 
should be whipped out of the temple of money. There 
is not in the world any legitimate business or deal- 
ing in property for the borrower to invest his loan 
in that can pay more than six cents for the use of 
one dollar in it for the full 365 days; and, if he bor- 
rowed his call-loan at a greater rate, he must fail. 
‘No greater rate of interest upon a loan of money 
shall be charged,’ says the law (chapter 538 of Laws 
of 1879) than six dollars upon one hundred dollars 
for one year.’ That wise law has an exception 
(chapter 237 of Laws of 1882; and section 56 of 
Banking Law.) ‘Upon a call-loan,’ says that ex- 
ception, ‘banks and bankers may charge interest at 
any rate.’ That evil exception is the chief cause of 
all panics and failures. It makes this appressive and 
dishonorable trick and gamble or dealing in money 
a lawful business. It creates and presents the spec- 
tacle of call-loans bearing bankrupting rates of in- 
terest, of the borrower abandoning his collateral 
pledge of stocks and bonds and of the banks and 
bankers unable to sell his stocks and bonds for money 
and of helpless depositors unable to get their own 
money back. That ruinous exception should be re- 
pealed.” 

“Ts conversion,” asked the reporter, “a larceny 
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or not?” “It helps,” answered Mr. Knox, “ to cause 
panies and failures. If an executor, or any other fidu- 
ciary receives a deposit of money and fails to pay 
it over, he is guilty and punishable. But if a banker 
or bank receives a deposit of money from his de- 
positor and fails to pay it over to him he is not pun- 
ishable, on the theory, says the law, that the deposit 
erects between them merely the relation of debtor 
and creditor. Plainly, the law for the same guilt 


should lay the same punishment.” 


“Should the standard for bank director,” asked 
the reporter, “be raised by law?” “The qualifica- 
tions possessed and the stock owned by a stockholder 
in a banking corporation or other corporations to be 
eligible for director in it,” answered Mr. Knox, 
“should be great enough (to re required by new ad- 
ditions to the Penal Code) to ensure public confi- 
dence in his character and capacity, and that he will 
never compel his corporation to commit usury, brib- 
ery, check-kiting, conversion, waste, over-capitaliza- 
tion, merger and such kinds of crimes. A director 
and his corporation should be prohibited from hold- 
ing stock, bond, salary or other interest in a similar, 
rival, competing or parallel corporation. Otherwise, 
radical reformers will arise and will, perhaps, get a 
law giving only one vote to each stockholder instead 
of as at present, one vote to each share of stock, 
which would wreck all corporations, or at least drive 
them down to the level of partnerships.” 

“Would a bank conducted by our government,” 
asked the reporter, “help to prevent future panics 
and failures?” “So that banks and bankers should 
never be superior to our government, as they seem 
to be assuming one of its functions at present,” 
answered Mr. Knox, “they should have a competitor, 
say, in every branch post-office, which should be a 
place for deposit of money to the extent of one thou- 
sand dollars without paying any interest, and which 
of course would be as sound as our government itself. 
At times, poor persons may not like to risk their 
ready money with banks for any rate of interest, nor 
be able to pay rents for safe deposit boxes. They 
would trust our government with it, thus keeping 
it in circulation.” 

“Do the collections of the customs and other reve- 
nues,” asked the reporter, “ Help to cause panics and 
failures?” “The income of our government, roughly 
two million dollars a day,” answered Mr. Knox, “ in- 
stead of being deposited in bank, is hoarded up in 
our government’s vault. If it is a good thing to 
hoard up its income until it is fifty millions, why 
is it not a good thing to hoard it up until it is the 
entire two and a half billions? leaving every one 
without a dollar and the prey of foreign bank usur- 
ers.” 

“In a word,” said Mr. Knox, “let laws be enacted 
coining money, abolishing usury, making conversion 
a crime, establishing postal banks and directing the 





deposit of our government’s income in bank daily, 
and the chief causes of panics and failures will be 
destroyed.” 


W. H. K. 
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Foreign Divorce. 





DECREE OF SISTER STATE HELD VALID WHERE THERE 
Hap BEEN VOLUNTARY GENERAL APPEAR- 
ANCE BY DEFENDANT. 





NEw YorRK SUPREME CoURT—APPELLATE DIVISION— 
First DEPARTMENT. 
December, 1907. 





ALice K. SrRavss, respondent, v. Leo STRauss, 
appellant. 





Appeal from order denying motion to vacate order 
of arrest. 

House, Grossman & Vorhaus, Louis J. Vorhaus and 
Charles Goldzier, for appellant; I. N. Jacobson, for 
respondent. 

INGRAHAM, J.—The facts in this case, which are 
not disputed, are that the plaintiff and defendant 
were married in the State of New Jersey on the 20th 
of May, 1888, and lived together until the fall of 
1903, when they separated; that in August, 1905, the 
defendant commenced an action against the plaintiff 
for divorce in the State of Illinois, on the ground of 
abandonment, the defendant alleging in his bill of 
divorce that he had been an actual resident of the 
State of Illinois for more than a year prior to the 
commencement of the proceeding. The plaintiff claims 
that she was not served with process personally 
within the State of Illinois, that she had never been 
domiciled in that State, or that the parties never 
had a matrimonial domicile there. The plaintiff in 
this action, however, appeared in the action in the 
State of Illinois and interposed an answer, verified 
by her denying the material allegations of the com- 
plaint and filed a cross-bill asking for a divorce from 
the defendant. She then applied for alimony, and 
obtained an order from the Illinois court in which 
the action was pending, requiring the defendant in 
this action, the plaintiff in that, to pay $15 a week 
alimony. This alimony being in arrears and pend- 
ing the final disposition of the action in Illinois, the 
plaintiff in this action seems to have made a propo- 
sition that the defendant in this action should pay 
her $1,000 in full settlement of all alimony; the de- © 
fendant accepted this offer and paid the $1,000 in 
full settlement of all alimony, which plaintiff re- 
ceived. Thereafter, on June 14, 1907, a decree was 
entered in the Superior Court of Cook county, in the 
State of Illinois, reciting that the cause “ coming on 
now to be heard, upon the bill of complaint filed 
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therein, and the answer filed thereto by the defend- 
ant, and the replication filed by the complainant, and 
the court having heard all the evidence adduced 
herein by the complainant, and having heard the ar- 
guments of counsel, and being fully advised in the 
premises, finds that the said defendant, Alice Strauss, 
has wilfully deserted herself from her husband, Leo 
Strauss, said complainant, without any reasonable 
cause, for the space of two (2) years,” and there- 
fore ordered, adjudged and decreed that the complain- 
ant be divorced from the defendant, released from the 
obligations of his marriage, and restored to all and 
singular the rights and privileges of an unmarried 
man. 

It does not seem to be disputed but that at the 
time of the commencement of the action and for over 
_one year prior thereto the complainant in the Illinois 
action had been a resident of the State of Illinois, 
and commenced his action for a divorce in that State 
in good faith, and that the defendant in that action 
appeared therein, interposed an answer denying the 
allegation of residence, and filed a cross bill for a 
divorce. It is a principle of universal application 
that where a court of general jurisdiction, having 
jurisdiction over the subject matter of a controversy, 
acquires jurisdiction over the person of defendant and 
a judgment is entered finally determining the contro- 
versy, such a judgment becomes an adjudication that 
is conclusive not only within the sovereignty in which 
the court which rendered the judgment is located, 
but wherever the question thus determined is pre- 
sented. The binding force of such an adjudication 
does not depend upon any provision of the Constitu- 
tion of the United States, but upon the general prin- 
ciple of the common law, and this principle has al- 
ways been recognized and enforced in this State. It 
is also a general principle that a voluntary appear- 
ance in an action is equivalent to personal service of 
the process within the jurisdiction of the court in 
which the action is pending. This rule is formulated 
in the Code of Civil Procedure (section 424), but is 
also a rule of common law. In Reed v. Chilson, 142 
N. Y. 152, it was said: “ When a party does not in- 
tend to subject himself to the jurisdiction of the 
court he must appear specially for the purpose of 
raising the question of jurisdiction by motion, or he 
may allow the plaintiff to go on and take judgment 
by default without affecting his rights, since no judg- 
ment entered without service of process in some form 
could bind the defendant, and the question of juris- 

diction would protect him at any stage of the pro- 
ceedings for its enforcement, provided it has not been 
waived by his own act. But if the defendant elects 
to come before the court and there to try questions, 
he cannot afterwards deny the jurisdiction or be 
héard to claim it was not a voluntary appearance. 
The court had jurisdiction of the subject of the ac- 
tion. It was the judgment of the courts of a sister 





State which the plaintiff had the right to enforce 





here if jurisdiction of the person could be obtained, 
though the defendant resided in another State.” The 
court in Illinois having acquired jurisdiction over 
the parties to this action, and, having jurisdiction to 
pronounce a decree of divorce, the case came on for 
hearing, and upon the evidence the court determined 
the issues presented in favor of the defendant here 
and granted to him a decree of divorce, which, under 
the rule before stated, becomes res adjudicata as to 
the relations of the parties to each other. The very 
issue presented by the answer in the Illinois action 
required the court to determine as to the residence 
of the plaintiff there, and the question at issue havy- 
ing been determined by a court of competent jurisdic- 
tion having jurisdiction over both the parties, it be- 
comes a binding adjudication and settles the rela- 
tions of the parties to each other. - 

It is necessary to refer to but two or three later 
eases where this principle has been expressly recog- 
nized and enforced. In Kinnier v. Kinnier, 45 N. Y. 
535, the question presented was as to whether a 
divorce granted in the State of Illinois was binding 
upon the parties to the action in which the judgment 
of divorce was entered. CHurcH, Ch. J., there said: 
“Tf the Illinois judgment was binding upon the par- 
ties to it, and if the defendant and her former hus- 
band were divorced by that judgment, as between 
themselves, their marriage was not in force when the 
plaintiff and defendant were married. The complaint 
alleges that the husband went to Chicago and filed 
his bill in a court of equity, and that the defendant 
appeared and put in an answer denying the equities 
of the bill, and that afterward by collusion a decree 
of divorce was entered as though no answer had been 
interposed. The court had jurisdiction of the subject- 
matter of the action; that is, it had jurisdiction to 
decree divorces according to the laws of that State, 
and every State has the right to determine for itself 
the ground upon which it will dissolve the marriage 
relation of those within its jurisdiction. The court 
also has jurisdiction of the parties by the voluntary 
appearance of the defendant. Those are the facts 
stated. Having jurisdiction of the subject- 
matter and of the parties, the other questions relat- 
ing to the pleadings and the form and manner of pro- 
cedure were matters of regularity merely, for which 
the judgment cannot “be questioned collaterally. 

The question whether he was a resident 
there, so as to enable him to file his bill, was for the 
court to determine, and although it may have de- 
cided erroneously, the decision cannot affect the 
validity of the judgment. The status of all persons 
within a State is exclusively for that State to deter- 
mine for itself. Sufficient facts are alleged 


to give the Illinois court power to decide the question 
of domicile, and the judgment is not void if we con- 
cede that the decision was erroneous, and if it is also 
conceded that the question of residence is vital to 
give jurisdiction. A wrong decision does not impair 
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the power to decide or the validity of the decision 
when questioned collaterally.” And this principle has 
been recognized in every case in which the question 
has been presented to the present time. (See Lynde 
v. Lynde, 162 N. Y. 405.) This same principle is ex- 
tended in Starbuck v. Starbuck, 173 N. Y. 503, to a 
case where a plaintiff obtained a decree of divorce as 
against the defendant, who had not been served by 
process within the jurisdiction of the court granting 
the decree or personally appeared in the action; and 
although the decree did not bind the defendant in that 
action it was held that the plaintiff, having invoked 
the jurisdiction of a foreign court and submitted her- 
self thereto, could not be heard to question the valid- 
ity of its decree. This principle has also been ex- 
pressly recognized by the Supreme Court of the 
United States in many cases, notably in Laing v. Rig- 
ney, 160 U. S. 531, where the court said: “ As this 
record discloses that the defendant was served with 
process under the original bill, and appeared by coun- 
sel and made answer, and was personally served with 
a copy of the supplemental bill and with an order to 
plead, and after permitting himself to be defaulted 
did appear by counsel and procured the vacation of 
the original decree and the enrollment of the decree 
amended in accordance with his own motion, it may 
fairly be said that he both had an opportunity to be 
heard and was heard. His appearance by counsel 
under the supplementary proceedings was not to ob- 
ject to the jurisdiction of the court, but to effect a 
change in the recitals of the decree on non-jurisdic- 
tional grounds.” 

Counsel for the plaintiff seems to think that cer- 
tain late decisions of the Supreme Court of the 
United States have changed or modified this princi- 
ple, and cites Atherton v. Atherton, 181 U. S. 155, 
and Andrews v. Andrews, 188 U. S. 14. The only 
question before the Supreme Court of the United 
States in those cases was as to the obligation of the 
State court under the full faith and credit provisions 
of the Federal Constitution in relation to judgments 
of sister States. It did not determine what judgments 
of sister States the courts of any State would recog- 
nize. In Andrews v. Andrews, supra, what was de- 
cided was: “A State may forbid the enforcement 
within its borders of a decree of divorce procured by 
its own citizens who, whilst retaining their domicile 
in the prohibiting State, have gone into another State 
to procure a divorce in fraud of the law of the domi- 
cile.” A decision certainly which cannot affect the 
power of a State to recognize a divorce granted by the 
courts of a sister State where the court had jurisdic- 
tion over the parties to the action in which the judg- 
ment was entered. In Haddock v. Haddock, 201 U. 


S. 562, the question presented was in relation to a 
judgment entered against a non-resident upon con- 
structive service of process and without acquiring 
jurisdiction over the person of defendant. The judg- 
ment in-that case relied on was based upon the ser- 








vice of process by publication and the defendant had 
not appeared in the action, and the discussion related 
solely to a judgment obtained under such circum- 
stances. In summing up a discussion as to the force 
of the provisions of the Federal Constitution it is 


there said: “It has, moreover, been decided that 
where a bona fide domicile has been acquired in a 
State by either of the parties to a marriage, and a 
suit is brought by the domiciled party in such State 
for a divorce, the courts of that State, if they ac- 
quire personal jurisdiction also of the other party, 
have authority to enter a decree of divorce entitled 
to be enforced in every State by the full faith and 
credit clause. Cheever v. Wilson, 9 Wall. 108. 

On the other hand, the denial of the power to 
enforce in another State a decree of divorce rendered 
against a person who was not subject to the jurisdic- 
tion of the State in which the decree was rendered 
obviates all the contradictions and inconveniences 
which are above indicated. It leaves uncurtailed the 
legitimate power of all the States over a subject pecu- 
liarly within their authority, and thus not only 
enables them to maintain their public policy, but 
also to protect the individual rights of their citizens. 
It does not deprive a State of the power to render a 
decree of divorce susceptible of being enforced within 
its borders as to the person within the jurisdiction 
and does not debar other States from giving such ef- 
fect to a judgment of that character as they may 
elect to do under mere principles of State comity. It 
causes the full faith and credit clause of the Consti- 
tution to operate upon decrees in the respective 
States just as that clause operates upon other rights; 
that is, it compels all the States to recognize and en- 
force a judgment of divorce rendered in other States 
where both parties were subject to the jurisdiction of 
the State in which the decree was rendered, and it 
enables the States rendering such decrees to take into 
view for the purpose of the exercise of their author- 
ity the existence of a matrimonial domicile from 
which the presence of a party not physically present 
within the borders of a State may be constructively 
found to exist.” 

It seems to me, therefore, that these decisions of 
the Supreme Court of the United States have no rela- 
tion to the question as to the effect which will be 
given to a decree of divorce of the courts of a sister 
State, and the principles that are well settled in this 
State and have been universally enforced are that 
such decrees are binding upon the parties where the 
court granting the decree or judgment had jurisdic- 
tion to grant a divorce and obtained jurisdiction over 
the parties to the action either by personal service 
within its jurisdiction or voluntary appearance. It 
follows, therefore, that upon the conceded facts the 
decree in the court of Illinois granting to the defend- - 
ant in this action a divorce from the plaintiff termi- 
nated the matrimonial relations between the parties 
to this action and that therefore, upon the undis- 
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puted facts, there was no marriage relation existing, 
and the action cannot be maintained. 

For these reasons no order of arrest should have 
been granted in the action, and the order appealed 
from must be reversed, with $10 costs and disburse- 


ments, and the motion to vacate the order of arrest |. 


granted, with $10 costs. 
All concur: 





:O:; 


The Calendar. 


O, restless child of a variant Art! 

Index of Time! Speak to my heart. 
“My red letters lead choirs of seven 

Up crimson path from earth to Heaven. 
There’s space to write, the days between; 
Write words of cheer, deeds ever green; 
Write hope for fear, joy for the tear; 
Write quickly. ’Tis end of the year.” 
There are strains of music—a bugle call, 
Take the old calendar down from the wall. 


A new one in the old one’s place, 
Waiting with an attractive face; 
Its days all pure and white and clean, 
There’s space to write, the days between; 
Write brave and good, nor beauty mar, 
Each dawn for thee a morning star. 
Step to Time’s music through life’s maze, 
Then thou shalt stand at end of days. 
There are strains of music—a bugle call, 
Write in the new calendar on the wall. 
—EpDWIN Hiaeins. 
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Late Decisions. 


One who claims to have received letters from an- 
other, but who has never seen him write and is not 
an expert in handwriting, is held, in State v. Me- 
Bride (Utah), 7 L. R. A. (N. S.) 557, not to be com- 
petent to testify that they were written by him, al- 
though she claims that he acknowledged that he 
wrote two of them, where that fact is disputed, so 
that there is no undisputed writing in evidence to 
form the basis of comparison. 


In an action to set aside a deed for fraud, evidence 
as to statements made in the presence of the grantee 
by his attorney at the time of the execution of the 
deed is held, in Smith v. Moore (N. C.), 7 L. R. A. 
(N. S.) 684, to be inadmissible where the grantee is 
dead, under a statute forbidding the admission of 
evidence of transactions with persons since deceased 
—especially where the attorney is dead also. 


An administrator who deposits funds in a bank in 
good standing in the community, and promptly dis- 
tributes the interest to the next of kin, is held, in 





Knapp v. Jessup (Mich.), 7 L. R. A. (N. 8.) 617, 
not to be liable for loss caused by the failure of the 
bank, no negligence on his part bein; sown, and the 
exigencies of administration requirin, the fund to be 
kept on hand. 


Words are held, in Martin v. Houck (N. C.), 7 


L. R. A. (N. S.) 576, to be sufficient to constitute an 


imprisonment, if they impose a restraint on a person, 
and if he is actually restrained. 


The essential thing to constitute an imprisonment 
is held, in Hebrew v. Pulis (N. J. Err. & App.), 7 
L. R. A. (N. S.) 580, to be constraint of the person, 
which may be by threats as well as by actual force. 


The validity of a statute prohibiting the use of the 
national flag for advertising purposes is sustained in 
Halter v. State (Neb.), 7 L. R. A. (N. 8S.) 1079. 

Impairment of health, or loss of bodily power, 
through fright which is the natural and direct result 
of the negligent act of another, is held, in Kimberly 
v. Howland (N. C.), 7 L. R. A. (N. 8S.) 545, to be 
sufficient to sustain an action against the wrongdoer. 


Betting on horse racing is held, in State v. 
Vaughan (Ark.), 7 L. R. A. (N. 8.) 899, not to be 
within a statute making criminal betting any money 
on any game of hazard or skill. 


Under a contract by which an insurer undertakes 
to indemnify an employer for loss paid because of in- 
jury to an employee, it is held, in Allen v. Aetna L. 
Ins. Co. (C. C. A., 34 C.), 7 L. R. A. (N. 8S.) 958, 
that there is no obligation on the part of the in- 
surer which can become the subject of garnishment 
in proceedings by an employee to enforce a judgment 
which he has secured against the insured. 


A gas-pipe line in a rural highway is held, in 
Hardman v. Cabot (W. Va.), 7 L. R. A. (N. 8.) 
506, not to constitute an additional publie service 
upon the road, entitling the abutting owners to a 
compensation. 


‘the right of a property owner, upon an attempt 
by a municipal corporation to apply a street opening 
ordinance to the injury of his property rights, to 
show that its passage was obtained by frayd or other 
unlawful means, or for an unlawful purpose, is sus- 
tained in Kansas City v. Hyde (Mo.), 7 L. R. A. 
(N. 8.) 639. 


A homestead settler who, after the death of his 
wife, pending the homestead period, commutes the 
homestead entry, and, upon paying cash for the land 
at the government price, receives a patent therefor, 
is held, in Cunningham v. Krutz (Wash.), 7 L. R. 
A. (N. 8.) 967, to acquire the absolute title free 
from any homestead interest under the laws of the 
State, which might pass by the will of the deceased 
wife. ; 
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